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IN THB 



SUPREME COURT 



OF THE STATE OF INDIANA, 



DECIDED AT THE MAY TERM, 1848. 



SmgutT V, WiMTON. 

Habeas Cokfus.— A writ of error liesfiom this Court to the judgment of an associate judge upon 

the return to a writ of habetu corpus, 
A wwrant of commitment finr a contempt, cannot be directed by a ckouit court to the sheriff 

of another county. 

ERROR to the judgment of the Hon. John PeterSj in Tippecanoe 
county. 

On the 19th of JUcnf^ 1848, a writ of habeas corpus waa issued by 
the clerk of the Tippecanoe Circuit Court, on the order of the Hon. 
John Peters^ an associate judge of that Court, commanding one Mat- 
thew H. WhUon^ sheriff of Tippecanoe county, to have the body of 
John Sherry^ being imprisoned, &c., before said judge, to do and re- 
ceive what should then and there be adyuulged, &c. 

By the return to the writ, it appeared that the said Sherry had 
been imprisoned in the jail of Tippecanoe county by said sheriff, 
by virtue of a warrant of commitment issued by the clerk of the 
Carroll Circuit Court, by order of the latter Court, the said Sherry 
having been ac^udged guilty of a contempt in refusing to comply 
with a certain order of injunction made by that Court. 

Upon this return to the writ oi habeas corpus, the said £7i^rr^ moved 

the judge afbresaid, to whom the return was made, for his discharge 
1 
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from custody; which motion was overruled by the judge, who re- 
manded Slierry to the custody of the said sheriff. To this decision 
of the judge, the present writ of error was prosecuted. 

Hvff and Gregory , for plaintiff in error. 
Lockwood^ contra. 

Blackford, J. — ^*' There are two questions raised in this case. 1st. 
Whether a writ of error will lie ? and if it will, then, 2d: Whether 
the Carroll Circuit Court was competent to order the commitment to 
be directed to the sheriff of Tippecanoe coimty ? 

" As to the first question, the statute enacts that, * either party to 
a writ of habeas cmpas may sue out of the Supreme Court a writ 
of error to the court or judge trying the same, upon any final judg- 
ment and determination thereof, in the same manner as writs of 
error may now be issued to the several Circuit Courts, and the court 
or judge shall sign and seal all proper bills of exceptions, which 
may be tendered during the progress of such trial.' — Acts of 1847, 
p. 113. 

" Here is a statute expressly giving the parties, in cases like the 
present, a writ of error. Some doubts have been suggested as to 
the constitutionality of the act, but the objection to it is not so clear 
as to authorise us to disregard it. The judge may be considered as 
acting in the case as a court for a special purpose, and we do not 
think we would be warranted in declaring the statute void which 
authorises a writ of error to liis judgment. 

" We have no doubt as to the second question. A circuit court 
is a county court only, whose jurisdiction is limited, generally, by 
the bounds of the county. It can issue no process, whether mesne 
or final, to any other county, unless by some special statutory pro- 
vision. In the present case no statute has been cited, and we know 
of none, that authorises a warrant of commitment for contempt to 
be sent from the Circuit Court of one county to the sheriff of another. 
The act relied on by the defendant in error is that authorising writs 
of capias ad satisfaciendum, (which can only issue in certain cases,) 
to be directed to another county. That act provides that * when- 
ever judgment shall be rendered in any court of record for any 
debt, damages, sum of money, or costs,' execution may, under cer- 
tain circumstances, issue to any county in the State. That act also 
provides that * no writ of execution shall be issued,' except as 
therein provided, *by any court, officer, or justice of the peace, 
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against the body of any execution debtor.' It then enacts further, 
that before any such writ shall issue, the creditor shall file an affida- 
vit charging the debtor with fraudulently concealing, removing, con- 
veying, or transferring his property, &c., R. S. p. 742. We do not 
think that statute has any application to the case before us. It re- 
lates only to executions issued on judgments for money ; and even 
on such judgments a (xqnas ad satisfaciendum cannot be issued ex- 
cept under certain circumstances which have not the slightest rele- 
vancy to cases like the one before us." 

Judgment reversed, and the cause remanded with directions to said 
judge to order the prboner, Sherry, to be discharged. 



Mandlove and Gephart v. Burtoit. 

ExECfunoNS.— If an execution defendant, after the rendition of the judgment and before the 
issuing of tbe' execution, fraudulently conyeys all his property to a third person, and a por- 
tkn of aaid property be afterwards levied upon to satisfy the execution, the execution de- 
fendant cannot maintain trover against the officer and the execution plaintiff, for said prop- 
erty so levied upon, on the ground that he had claimed said property as exempt from exe- 
cution under the statute so exempting one hundred and twenty-five dollars* worth of 
property^. 

ERROR to the Decatur Circuit Court. 

Trover by Burton^ an execution defendant, against Mandlove^ the 
execution plaintiff, and Gepharty a constable. Plea, — ^the general 
issue. Verdict and judgment for the plaintiff. 

On the trial the defendants requested the Court to instruct the 
Jury, that if a judgment was recovered by Mandlove against Burton 
and another, and an execution thereon was placed in the hands of 
Oepharty a constable, and that between the times of the rendition of 
the judgment and the issuing of the execution, the said Burton con- 
veyed all his property real and personal to his son, for the purpose 
of preventing Mandlove from realising the amount of his judgment, 
and that after said fraudulent sale, said constable levied on a part 
of said property, in the presence of Burton, who said, at the time of 
the levy, he had no claim upon it, and said constable procured said 
property, so levied upon, (which is the same property mentioned in 
the declaration in the present suit,) to be duly appraised in the pre- 
sence of said Burton^ and afterwards sold said property by virtue of 
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said execution, and that after said appraisement and just before 
said sale, said Burton claimed said property or a part thereof, as 
etempt from execution under the law so exempting one hundred 
and twenty-five dollars' worth of property, and said constable disre- 
garded the claim, they (the jury) might find for the defendants. 
This instruction the Court refused to give, though there was evi- 
dence tending to prove the facts recited. 

Damdsonj for plaintififs in error. 
Test, contra. 

Perkins, J. — ^^ We think the instruction should have been given. 
If the facts assumed as the basis of it existed, the plaintifi* below 
had no right to his action, because he had no title to the property 
for the alleged conversion of which the suit was brought. If he had 
conveyed the property, (and in this case we understand the term 
* conveyed' to import the delivery of possession) though fraudulent- 
ly, that conveyance divested him of all interest in it. If the grantee 
was privy to the fraud, his title is void as ag^ainst the creditors of the 
grantor. If he was not privy to the jQraud and obtained the proper- 
ty for an adequate consideration, he will hold it against both the 
grantor and his creditors. In either event, however, the question 
must arise between the grantee and those creditors. The grantor 
surely cannot sue; and the general issue in this case does not admit 
his title. — 2 Greerdeaf, 538. 

" The drcumstance that one himdred and twenty-five dollars' worth 
of this property, had it not been conveyed away, might have been 
retained by the grantor as exempt from execution, cannot, we think, 
alter the case. The possessor of such exempted property, may, we 
suppose, sell it. If he does so and it be subsequently levied upon 
for his debt, the purchaser may, possibly, reclaim it from under the 
execution, but we do not see where the seller could find title on 
which to rest a suit. 

^< It is said trover does not lie for an injury such as that attempted 
to be shown in this case. Trover is concurrent with trespass de bonis 
agporiaiis. — 1 Chit* PL 9th Amer. Ed. 154 ; and it was held in Stephens 
V. Lawson — 7 Blackf. 275— that this latter action was maintainable 
by an execution defendant against an ofiieer who sold goods claimed 
by such defendant as exempt from execution." 

Judgment reversed and cause remanded for new trial. 
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Taylor and Others, v. Jones. 

AmENDiTEirrs. — "Effect of amendments made by Btriklng out the names of some of the parties. 
Patment.— The right to direct the i^lication of. 

ERROR to the Vigo Circuit Court. 

Assumpsit by the defendant in error against Taylor y William Heti" 
dryy John Hendry ^ Smithy Yovmans^ and Justice^ upon a promissory 
note. The declaration also contained a count for goods sold, money 
had and received, &c. The general issue was put in for the defen- 
dants and was sworn to by Younums, John Hendry ^ Smithy and Justice. 
Judgment for the plaintiff for the amount of the note, against Ttn^ 
loTy William Hendry, Youmans, and Justice. 

It appeared by the evidence that the note was pven to the plain- 
tiff for some hogs, bought of him in the State of Illinois, by the said 
Taylor, who signed all the names to the note. After the note be- 
came due, the plaintiff sent it by an agent, who had other notes due 
to himself and other persons, executed in the same way, to RoseviUe, 
in this State, for collection. The agent there saw Taylor, WiUiam 
Hendry, Youmans, and Justice, who made no objection to the validity 
of the note, but being unable to pay the sum due for all the notes 
in tiie hands of the agent, lliey paid him 400 dollars, without any 
direction as to its application, and the agent did not specifically 
apply said sum to the payment of either of the notes. 

The bill of exceptions stated that when these facts were disclosed, 
the defendants claimed that the 400 dollars paid should be applied 
to the payment of the note sued upon. No ni>tice appeared to have 
been taken of this claim. 

The plaintiff, having failed to prove any acknowledgment on the 
part of Smith and John Hendry of their liability upon the note in 
suit, then, by leave of the Court, amended the writ and pleadings 
by striking out the names of those persons, and offered the note in 
evidence except the names of said Smith and Hendry. The defen- 
dants' objection to the introduction of the note in evidence having 
been overruled, they then claimed a continuance, which was not 
granted. 

Khtney and Gookins, for plaintiffs in error. 
Henry, contra. 

SMrra, J.—" The Rev. Stat. ch. 40, § 98, p. 685, authorise the 
plaintiff during the progress of a trial, to amend his writ and plead- 
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ingB by striking oat the names €i one or more defendants when 
there are several. The defendants contend that this section was in- 
tended to apply onfy to actions ex deUcto, bat as the provision in 
terms embraces all actions, we can perceive no good reason {at so 
limiting its meaning. 

** Such an amendment, at the time and in the manner it was 
made in this case, does not entitle Ihe adverse party to a continu- 
ance under the statutory provisions. — ^R. S. ch. 40, § 231 and 232. 
McKinmy v. Harier, 7 Blackf. 385 ; PaxUm v. The StaU, 8 Id. 200 ; 
Roberts v, Wardj Id. 333. 

<< We think there was no error in permitting the note to be given 
in evidence under the circumstances disclosed. Smith and John 
Hendry^ having denied the execution of the note under oath, and 
there being no proof that Toj/lor was authorised to affix their signa- 
tures to it, it must be concluded that those signatures were made 
without authority and amount to nothing. The note must be regard- 
ed as having been made by the persons who authorised their 
names to be signed to it, and the fcust that other names were written 
under theirs without authority, ought not to prevent a recovery 
against them. Such names may be rejected as surplusage. 

'^ The defendants also contend, that upon their request, the Court 
should have directed the 400 dollars paid to the witness, Benjamin 
Jones J or at least a portion of that sum, to be applied to the pay- 
ment of the note sued upon. No doubt, at the time that sum was 
paid, the defendants had the right to direct its i^>plication to the 
payment of any of the notes then in the hands oS B. F. Jones^ as 
agent for the owners, but as they do not appear to have given any 
such direction, it then became competent for the several owners of 
the notes to direct the application, and even if they had not done so 
up to the time oi the trial, as it is shown the plaintiff had received 
no part of it, the payment to B. F. Jones was no payment to him. 
The plaintiff might, perhaps, upon proper proceedings being had, 
have compelled B. F. Jones to apply a pro rata proportion of the 
sum received by him to the note now sued upon, but this could not 
be done by either of the parties, or by the Court, in the absence of 
the owners of the other notes. The general rule is, that if there 
had been no actual appropriation by the debtor, at or before the 
payment, his right to control the application is gone, but even sup- 
posing that up to the time of this trial, the money paid by the de- 
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fendanlB r^QBiained in tiie hands of B. F. Jams unapplied, and that^ 
as they contend^ they itiU had the right to direct its application, ai 
B. F. Jones had then parted with the note and was no longer the 
plaintiflPs agent for its collection, a direction to him to apply the 
Bom received, or a part of it, in payment of the note in suit, was no 
payment unless he actually did at the time make such application," 
Judgnient affiatmoi^ &c. 



BuRSON V, Edwards. 

SLAin)EK.->Evideiioe of repetitioiis of, to ahow malice. 

APPEAL from the Ymninion Circuit Court. 

Slander. Flea, not guilty. Verdict and judgment for the plain- 



The Court instructed the juiy inter dia an follows : 

*^ The facts of uttering the slanderous words at divers times show 

malice, and ought to be taken in view by the jury in aggravation of 

damages." 

T%onq»son and Qookms^ for the appellants. 
Bryant, Wright, and Maxwdl, contra. 

Bdd, That the instruction was wrong. That evidence of the re- 
petition of the slander is admissable to prove the alleged mtJice^ but 
not to aggravate the damages. — Forbes v. Myers, 8 Blackf. 74; Lcmr 
ter V. MiEtDen, Id. 

Judgment reversed. 



Newland v. Jackson. 



ERROR to the Dearborn Circuit Court 

Scire facias to have execution on a justice's transcript. The saie 
fatiai alleges that the transcript of the judgment was filed on the 
17th of August, 1842, in the cleric's office, and that on the 26th of 
Stpiember, 1842, a certificate of the justice was filed, stating that on 
the 1st otSqfiember, 1842, an execution had issued on the judgment, 
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which was afterwards, on the 7th of the same month, returned nuBa 
kma, Demnnrer to the scire facias^ and judgment for the defendant. 

Per Curiam. — ^ This transcript was filed before a return of nuBa 
imia to an execution on the judgment. In such case the transcript 
fldioald be recorded. R. S. 1838, p. 135. The scire facias before us 
does not aver that the transcript had been jrecorded, and it is there* 
fore insufficient." 

Judgment cffirmed. 



Winston v. McCobmick and Another. 

Statutes of LnoTATioirs— Do not form a part of the contract ; and that statute which is in 
force when the suit is brought, must goVem. 

ERROR to the Tippecanoe Circuit Court. 

Declaration in assumpsit, to which the defendant pleaded that the 
cause of action did not accrue within five years before the com- 
mencement of the action. The contract was made while the act of 
1838, which limited the bringing of such action to five years, was in 
force, but that act was repealed by the act of 1843 — ^R. S. p. 686, 
which extended the time to six years before the suit was com^ 
menced. 

Gregory t for plaintiff in error. 
Bairdf contra. 

Blackford, J. — ^^ The act of 1838 is admitted to be repealed by 
the general repealing act of 1843, but the defendant relies on a pro- 
viso in the repealing act. That proviso, however, does not in our 
opinion affect the case. The effect of the proviso is only to save 
from the consequences of the repeal, certain rights actually existing 
when the repeal took place. It does not appear that at the time of 
the repeal, namely in the Spring of 1844, when the Revised Statutes 
took effect, the defendant had any defence ; because his plea may 
be true, though the five years had not, at that time, elapsed. If the 
defence did not exist when the act of 1838 was repealed, the defen- 
dant had no existing right to be affected by the repeal. Had the 
five years relied on by the plea expired before the repeal of the act 
of 1838, that act might be said to have operated upon the case, and 
the defendant would then have had a defence, which the subsequent 
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repeal of the act would not have taken away. That point was de- 
cided at the last term in the case of McKinney v. Springer^ — 8 
Blackf. 506. But this is a different case. 

^' Considering, as we do, the proviso in the repealing act of 1843, 
as out of the question, the case of Ogden v. Blackkdge is a direct 
authority against the plea. The Court there says, that the act of 
limitations recited in the plea was no bar ; the same having been 
repealed before the period of limitation prescribed by it had expired. 
7 Cranch, 272, 

^' The defendant, in order to show his construction of the statutes 
to be right, says that suits on contracts made previously to the act 
of limitations of 1843, are unlimited unless the old act governs 
them ; the act of 1843 being prospective only. But we do not 
agree to this. The language of the act of 1843 on the subject is 
not uniform. In one place it is ^ after the cause of action shall ac- 
crue ;' in another, ' after the accruing of the cause of action ;' in 
others, ^ after the cause of action shall have accrued.' We suppose 
the legislature intended to embrace all cases, both before and aftier 
the taking effect of the act, except such as are within the decision 
of 3IcKinney v. Springer above cited. This construction seems to 
be warranted by the following case. A parol acknowledgment was 
formerly sufficient, in England^ to take a case out of the statute of 
limitations. In 1828, an act was there passed with a provision sub- 
stantially as follows : ' No acknowledgment shall take a case out of 
the statute of limitations, unless such acknowledgment shall be 
made and contained in some writing, to be signed by the party 
chargeable thereby.' This act was held to apply to acknowledgments 
made before, as well as to those made after the act took effect. 

" This suit having been commenced afl^er the act of 1843 was in 
force, which prescribes six years as a bar, the plea relying on the 
lapse of five years next before the suit was commenced, cannot be 
sustained. Were the statute of limitations a part of the contract, 
then this plea would be valid ; but the law is otherwise. The statute 
affects the remedy only ; and that statute governs cases like this, 
which happens to be in force when the suit is brought." — Huber v. 
Steiner, 2 Bingh. N. C, 202. 

Judgment affirmed. 
2 
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HoBMER and Wife v. Doe. 

JczeMENT. — Eficct of the record not abowing that notice wbb given to the defiandanta. 

APPEAL from the Fhjfd Circuit Court 

Ejectment for a lot of ground in {he city of New Albany. The 
lessor of the plaintiff succeeded below, and the defendants appealed 
to this Court. 

The lessor of the plaintiff claimed title under one Hannah M. 
HdUauxMj and gave in evidence, among other things, the record of a 
suit in chancery, prosecuted in 1829, in the Floyd Circuit Court, to 
enforce the specific performance of a contract for the sale of said lot 
by /. N. and A. ScrHmer to the father of said Hannah. In this suit 
the said Hannah was plaintiff, and the heirs of /. N. and A. Scrib- 
ner — some of them infants — were the defendants. There was a 
decree in favor of the said Hannah^ and a conveyance was accord- 
ingly made to her, by a commissioner, by order of the Court. It was 
contended that the decree was void, because the record did not show 
notice to the infant defendants. The record states that the bill was 
filed at the May term, 1829 ; that thereupon a gvardian ad litem was 
appointed for the minor defendants; that at the October term, .1829, 
the plaintiff and the adult defendants appeared, &c., and that the 
infant defendants by their guardian ad litem came and filed their 
answer, &c. The record does not state that process was issued or 
notice given by publication. 

Collins, for appellants. 
Crawford and Smithy contra. 

Perkins, J. — ^^ It should be borne in mind, in this case, that the re- 
cord in question contains no recital on the subject of notice to the 
infants, and shows neither that it was, nor that it was not given. 
The facts stated in it are not such as to preclude the possibility of 
notice having been given. The infants might have been in Court in 
person, at the time of the appointment of the gvardian ad litem ; if 
ihey were, that was sufficient notice ; and had the record simply re- 
cited that *on motion,' without specifying on whose motion, a 
guardian ad litem was appointed, we have already decided we would 
presume they were personally in Court. — Thompson v. Hart, 8 Blackf. 
336. If they were not in Court at the time of the appointment of 
the guardian cut litem, still, as the cause was continued to a subse- 
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quent tenn, notice may in the meantime have been given to the in- 
fant as well as to the adult defendants. It appears that the guar- 
dian accepted the appointment and discharged its duties. See 
Hough V. Canby^ 8 Blackf. 301. It should further be observed, that 
the record given in evidence, was of proceedings had in a domestic 
court of general jurisdiction, under its common law powers, seven- 
teen years anterior to the time when said record was so produced. 

^ There is supposed to be an unreconcilable conflict in the deci- 
sions upon this subject. We proceed to examine them. There are 
some points upon which they generally agree. 

'* Ist. We think it may be regarded as settied, that a ludgment of 
any court, in a suit requiring ordinary adversary proceedings, that ap- 
pears upon its face or may be shown by evidence, (in a case where 
it may be shown) to have been rendered without jurisdiction having 
been acquired, by notice, of the person of the defendant, or without 
jurisdiction of the subject matter, is void, and may be treated as be- 
ing so when it comes in question collaterally. Bliss v. WUson^ 4 
Blackf. 169; Smith v. Myers, 5 id. 223; WoH v. Firidlay, 8 id. 335; 
Bloom V. Burdick, 1 Hill's N. Y. R., 130; Buctuman v. Bv^kncr^ 9 
East. 192; She(rfer v. Gates and ux. 2 B. Mon. 453; 2 How. U. S. 
R. 43; 6 id. 163; 2 McLean, 473—511 ; 4 Pet. 466; 6 How. Miss. 
R. 106—230, 

*^ 2d. That the judgment of a court of any of the States of this 
Union, having jiuisdiction of the subject matter of the suit and of 
the person, however irregular, is not void, and not impeachable col- 
laterally, unless it may be for fraud. 1 Strange, 481 — 703 ; 1 Ld. 
Ray. 262 ; 1 Day's Cases, 170 ; 3 id. 30 ; 5 Cranch, 173 ; 4 Iredell, 
355 ; 2 Greenl. 143 ; 3 Harrison, 73. 

*' 3d. That when the record discloses nothing upon the point, juris- 
diction of the person and of the subject matter, will, the contrary 
not being proved, be presumed, in cases of domestic judgments of 
courts of general jurisdiction, when they come collaterally in ques- 
tion. 17 Wend. 483; 2 id. 40; 1 Hill's N. Y. R. 130; 2 Peters, 157; 
10 id. 449 ; 2 How. U. S. R. 319 ; 17 Mass. 68 ; 15 Ohio, 689 ; 4 
Dana, 435 ; 2 B. Mon. 453 ; 3 McLean, 319 ; 4 Mass. 147 ; 19 
John. 7. 

" Whether a plea or evidence under any circumstances will be re- 
ceived against this presumption, it is not necessary now to inquire. 
The case before us comes clearly within thoee cited under the last 
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of the above divisions, and we need, therefore^ now proceed no 
ftipther." 
Judgfncnt c^rTncd. 

Judge Smith was not preaent at the decision of this caae, having been formerly retained as 
counaeL 



Allen, Administrator, &e., v. Lee. 

CovENAMTS orWAXaAirrr.— In adeedof conyeyanoe, do not extend to inoumbrancea known to 
the purchaaer at the time of the purchaae, and f»rol evidence is admiaaible to prove that the 
purchaser agreed to take the land subject to such incumbrances. 

ERROR to the Decatur Circuit Court, 

Debt upon a promissory note given to the plaintiff's intestate, one 
James Wood^ deceased, in his life time. The defence set up was, 
that the note was given in part consideration of the sale by the 
payee to the maker of a certain tract of land; that at the time it 
was given the payee of the note executed to Lee a deed of convey- 
ance of said land with covenants of general warranty; and that at 
the time of the execution of said deed the land was incumbered by 
a lease for life in one Prichard, held by an older and paramount 
titie. There were three pleas : the first avered that said Prichard 
had evicted tiie defendant from the possession of the premises, and 
the second and third alleged, that, to clear off the incumbrances 
and get possession, Lee was compelled to pay Prichard a sum 
greater than the amount of the note sued upon. 

The deed exhibited in evidence by the defendant under these 
pleas, contained covenants of warranty, but they purported to be 
made by the grantor with himself and not with Lee. 

After the defendant had closed his evidence, the plaintiff proved 
that at the time Zi^ purchased the land, he knew that the lease to 
Prichard was outstanding, and contracted for Woods^s interest, sub- 
ject to that lease ; that the deed was drawn up in the presence of 
Woods and Lee, and according to directions given by the latter; that 
after it was written, Woods said Lee was to take the land incum- 
bered with Prichard's title, and he thought it should be so men- 
tioned in the deed; that Lee replied he knew that such was the 
contract, but it was unnecessary to mention it in the deed, for he 
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(Lee) was about to undertake to keep Mr. Prichard and his wife, and 
he wished to have the whole title in the land to himself. The stipu- 
lation mentioned by Woods was therefore omitted. The defendant 
objected to so much of this testimony as went to contradict the war- 
ranty in the deed, by showing an agreement to take the land subject to 
PrickeaxTs lease. This objection was sustained by the Court and that 
part of the testimony rejected. The judgment was for the defendant. 

Morrison and Mtgor^ for plaintiff in error. 

Testy contra. 

Smtth, J. — ^^ It obviously appears that the Court rendered judg- 
ment for the defendant, on the ground that parol evidence to show 
that Lee purchased the land subject to the lease of Prichard^ was in 
contradiction of the terms of the warranty of the deed, and, there- 
fore, inadmissible. We think this view of the case was erroneous. 
Aside irom the fact that the deed, as set out in the record, really 
contains no warranty to LeCy we are of opinion that if the covenant 
had been properly worded, the evidence rejected should have been 
admitted ; not to contradict the deed, or to give a construction to the 
contract contrary to the written terms of it, but as a part of the res 
gesta to prove the state of facts existing at the time of the convey- 
ance, and that the incumbrance in question was not within the pur- 
view of the contract. The case of Leeland v. Stone ^ 10 Mass. R. 
459, is strongly in point. That was an action of covenant upon a 
deed made by the defendant, by which certain parcels of land were 
conveyed to the plaintiff. The plaintiff alleged that as to one acre 
described in the deed, the grantor was not seized nor had a right to 
sell, in contravention of the covenants in the deed to that effect. It 
was proved upon the trial, that the plaintiff paid nothing for that 
acre and that it was included in the deed by mistake. There was 
also evidence, that the defendant had sold and conveyed the acre in 
question to another person many years before, that the grantee had 
long been in possession, that his deed had been recorded, and of 
other circumstances from which the jury might have inferred that 
the plaihtifil was informed of these facts. This evidence being ob- 
jected to, it was held to have been rightiy admitted, and that it was 
proper for the consideration of the jury in assessing the damages. 
In Schuyler v. BosSy 2 Cain's C. 202, there was a written warranty 
upon the sale of a negro, that he was in good health and in all re- 
spects sound, and at the trial parol evidence was admitted to estab- 
lish the fact that, at the time of the sale, the defect in question was 
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known to the purchaser. It has been repeatedly held that in sates 
of personal property where there is a warranty of soundness, such 
warranty does not extend to defects which are known to or obvious^ 
perceptible to the purchaser at the time of the sale. — ^President of 
CannersviUc and others, v. Wadleighj 7 Blackf. 102. Without decid- 
ing that this principle governs to the same extent in all respects, in 
sales of real estate, there can be no diflference so far as relates merely 
to the rule of evidence. A general covenant of warranty does not, at 
least, conclusively, extend to such incumbrances as were known to 
the purchaser at the time of the contract, and which he agreed to 
pay or discharge himself, in addition to, or as a part of the conside- 
ration moving from him to the vendor, and when the question is, as 
in this case, what was the true consideration paid for the land, we 
think such facts may be given in evidence without in any manner 
contradicting the terms of the written warranty." 
Judgment reversedj &c. 



Brown v, Robbins. 



PtoiOHOftT Notes.— In a suit bf an aasif^ee against the assignor, it may be shown in excuse 
fof « want of diligence in sueing the maker, that the delay was authorisod by the assignor. 

ERROR to the Parke Circuit Court. 

Assumpsit by the assignee against the assignor of a promissory 
note. The suit was commenced before a justice of the peace, and 
appealed to the Circuit Court. On the trial in the latter Court, the 
general issue having been put in, the defendant demurred to the 
plaintiff's evidence and obtained judgment on the demurrer. 

The note was due on the 8th of Fdyrwary^ 1641, and was endorsed 
to the plaintiff on the 27th of 3%, 1842. On the 27th of October, 
1842, the plaintiff sued the maker before a justice of the peace, and 
obtained judgment on the 8th of November following. On the 9tfa 
of November^ 1842, an execution issued and was levied upon a horse, 
which horse was afterwards sold on a pluriesji. fa. for one dollar, 
the officer stating in his return to the last named execution that 
there was " no more property on which to levy." 

The plaintiff proved that he gave a valuable consideration for the 
assignmenti and that at the time it was made, the defendant told 



OP THE STATE OP INDIANA. 15 

him that the maker of the note, one Cloydj was an honest man, and 
that by waiting awhile he would get his money ; that *^ Clojfd had 
been trnfortonate*, had had his house burned, and was under the 
weather, and to wait awhile, and he (plaintiff) would get his money, 
or that to wait awhile, and he thought plaintiff would get his 
money.'' The plaintiff also proved that the horse sold on the exe- 
cution was of little or no value, and that Clqud had no other pro- 
perty subject to execution. 

Wright and MaxweUy for plaintiff in error. 
Bryant^ contra. 

Beldj That upon this evidence, the judgment, on the demurrer, 
should have been for the plaintiff. That a jury might have inferred 
that the plaintiff's delay in sueing the maker, was authorised by the 
defendant, and this being the case, no laches could be imputed to 
the plaintiff on account of the time which had elapsed before his 
suit against the maker was commenced. Nance v. Dwnlavg^t Blackf. 
172. 



Jacksox v. Baxter. 



PLEADOie.— Whea « dodaretioii sets oat a jadgment with other allegatioas^ sol enly the ploa 
of md M record is filed, the other aliegatioiis ue admitted. 

ERROR to the Steuben Circuit Court. 

Debt by Baxter against Jackson upon a judgment of the Supreme 
Conit otNew York. The declaration set out a statute of New York 
authorising interest on judgments at the rate of seven per cent., and 
claimed the amount of the judgment with interest at that rate. Flea, 
nut Ud record. Judgment for the debt with interest as claimed. 

In the Court below, the defendant filed a demurrer to the declara- 
tion, which was overruled. He was then allowed to withdraw the 
demurrer on condition of his pleading instanter. He then filed 
the plea above named, and offered to file a general demurrer to that 
part of the declaration which alleged the existence of the New York 
statute. Tlie Court refused to permit him to file this second de- 
murrer, and the cause being called for trial he demanded a jury, but 
the demand was refused and the cause was tried by the Court withr 
oat his consent. 
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Howe J for plaintiff in error. 
Bigger and Edgerton^ contra. 

Blackford, J. — *^ The first assignment of error is insufficient. 
Assoming for argument's sake that the defendant had a right to file 
the second demurrer, he was not ii\jured by the refosal. The de- 
murrer, had it been filed, must have been overruled, the allegation 
demurred to being substantially good. If the defendant, in case the 
second demurrer had been filed and overruled, would have been en- 
titled to plead to said allegation, he had the same right so to plead 
after his ofier to demur was refused. As, therefore, the defendant 
was not injured by the refusal complained of, supposing such refusal 
to have been wrong, he cannot assign it for error. The record does 
not show that the defendant offered to plead to said allegation after 
his offer to demur to it was refused. 

*^ As to the second error assigned, we think that the cause was 
rightly submitted for trial to the Court without a jury« The decla- 
ration alleges the recovery of a judgment in New York against the 
defendant, and sets out a statute of that State, allowing interest on 
judgments at the rate of seven per cent, per annum. The plea de- 
nies the record of the judgment but says nothing as to the statute. 
A question is thus raised, whether the existence of the statute is not 
admitted by the plea ? It is, certainly, a rule of pleading, that, for 
the purposes of trial, a denial of one of several allegations in a de- 
claration, admits the facts stated in the other aUegations. — Gwyne v. 
Burnett, 6 Bingh. N. C. 453. If that rule applies in this case, there 
was no question presented by the issue, but that respecting the re- 
cord of the judgment. 

" We have no doubt that the plea of nul tid record of the judg- 
ment, admitted the existence of the New York statute. The decla- 
ration says there is such a judgment and such a statute. The plea 
says there is no such judgment. That plea admits the statute. 
The case may be assimilated to a suit on a bond brought by the as- 
signee of the obligee against the obligor. In such case the decla- 
ration alleges two facts, namely the execution of the bond by the 
defendant, and the assignment of it by the obligee. Should the de- 
fendant plead non est factum, he would admit the assignment of the 
bond. — GuBy and others, v. Remy, 1 Blackf. 69. To require proof 
of the assignment in the one case, or of the statute in the other, a 
Bpecial plea in denial is necessary. 

'^ The only question, therefore, in issue in the case before us was 
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as to the existence of the record of the judgment sued on. That 
judgment had the same validity in this State as it had in New York 
where it was rendered. — MiUs v. DurycCy 7 Cranch, 481. 

" The existence of the New York statute might, no doubt, have 
been denied by plea. In the case of a private statute, the exis- 
tence of the statute may be so denied. — Spring v. Eve^ 2 Mod. 241. 
Piatt V. Hin, 1 Ld. Raym. 381. And in a suit in England on notes 
executed in FYxmce, the Frendi law of prescription relied on by the 
plea was traversed by the replication. — Ruber v. Steiner^ 2 Bingh. 
N. C. 202." 

Judgment affirmed. 



Mabshall v. The State. 

Mamdajius. a writ of, will not be granted when the party applying has a difierept l^gal 
remedy. 

ERIU)R to the Parke Circuit Court. 

At the August term, 1845, of the Parke Circuit Court, John P. Usher^ 
an attorney of said Court, filed an affidavit, staling, in substance, that 
he was one of the solicitors of Denny Cooky who had heretofore filed 
a petition in the Probate Court of said county of Parke for the pay- 
ment of a legacy bequeathed to him by one Jacob Hdmsy deceased, 
making the executors of the decedent and one WiBiam Hdms 
parties; that afterwards while said cause was pending in the Pro- 
bate Court, in the absence of the petitioner and his solicitors, who 
believed the cause would be continued pursuant to an arrangement 
previously made by the affiant with one of the solicitors of the de- 
fendants, and therefore did not attend, the defendants insisted upon 
a trial, and a decree was rendered for so small a sum as to be un- 
satisfactory to the petitioner; that at the next term after this decree 
was rendered, or as soon as he could do so after hearing that a trial 
had been had in his absence, the petitioner made a motion to have 
the proceedings set aside as void, and the Court then proceed to try 
the cause; which the Court refused to do. Upon this affidavit an 
alternative mandamus was issued by the Circuit Court, requiring the 
probate judge either to proceed and try said cause, or to certify his 
reasons for refusing so to do. The probate judge refused to re-try 
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the cause and returned an answer denying the jurisdiction of the 
Circuit Court to enforce a decision of the said cause by mandamus, 
or to take cognizance of his proceedings therein, in any other nmn- 
ner than by appeal or writ of error. To this answer there was a 
demurrer which was sustained, and it was thereupon ordered that a 
peremptory mandamus issue requiring said judge to vacate the 
decree entered in said Probate Court, and forthwith to proceed to 
tiy or otherwise dispose of said cause according to law. 

The probate judge, Mars/iall, prosecuted this writ of error to 
reverse the above order. 

Wright and Maxwelly for plaintLBT in error. 
GriswM and Usher ^ contra. 

Perkins, J., delivered the opinion of the Court, holding that the af- 
fidavit disclosed no sufficient ground for the issuing of a manda- 
mus, — That one of the principles of law governing applications for 
writs of mandamus is, that they will not be granted when the party 
applying has a different legal remedy. — 13 Peters's R. 279; id. 404; 
5 Wend. R. 114; 10 id. 285; id. 393; 12 Petersdorf, 440. That if it 
was illegal for the Probate Court to try the cause in the absence of 
the petitioner and his attorneys, simply on account of such absence, 
there was a sufficient remedy by appeal or writ of error; and as to 
the judgment on the motion for a new trial, if the Court possessed 
the power, at the time the motion was made, to grant such new 
trial and improperly refused to do so, an appeal or writ of error 
would lie from such decision ; that if it was in the power of the Pro- 
bate Court, no special fact appearing to prevent it, to try the cause 
in the absence of the petitioner and his attorneys, and the motion 
for a new trial was too late to entitle it to a hearing, and, no excep- 
tions being upon record, a writ of error would have been unavailing, 
while nevertheless the Circuit Court should be held to have the 
power to correct any intervening error by mandamus, there was no 
case made by the plaintiff below which entitled him to a remedy of 
that character. 

Qvere. — ^If it had appeared that the judgment in the Probate 
Court was obtained by fraud, would not the party injured be left to 
his remedy in chancery? 

The judgment of the Circuit Court awarding a mandamus re- 
versed. 
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MiiJu>T and Others v. Stocuwelu and REnrouMS. 

MosTOAOE.*— By replevin bail to weiin payment of tlie judgment "Who are neceaaary partiea 
in a aoit to foredoaaf 

ERROR to the CarroB Circuit Court. 

This was a bill to foreclose a mortgage made by Robert H, HiBlrcff 
to the defendants in errors The mortgage was executed to secure 
the payment by the judgment defendants, of a judgment which the 
mortgagees had obtained against Sanrnd Orimes and Saavid MUroy, 
and upon which the said Robert had become replevin bail. During 
the progress of the cause, Samud Milrogfy who had entered his ap- 
pearance, died. His death being suggested, it was ordered that the 
suit be abated as to him, and the other defendants having made 
default, a decree was rendered, pro confes$o^ against Robert H. Mil" 
roy and Samud Chimes, The Court then proceeded to take an 
account of what was due the complainants of the debt secured by 
the mortgage, and decreed that Robert H. MUroy pay the same 
within thirty days, and that in default of such payment the mort- 
gaged premises be sold, &c. 

It was objected to this decree that there should have been a bill 
of revivor against the heirs and representatives of Samud Mdroy, 

Allen, for plaintiffs in error. 
Lockwoody contra. 

Smfth, J. — ^^ It is not easy to deduce from the books any precise 
rule for determining who are necessary parties to a suit in equity, 
but in general, all persons materially interesteil in the subject 
of the suit should be brought in, to make the performance of the 
order of the court safe to those who are compelled to obey it, and 
to prevent future litigation. Such persons may be interested either 
immediately or consequentially. Thus persons against whom a defen- 
dant has a remedy over, must be made parties in order to prevent 
circuity of actions. — 1 Dan. Ch. Pr. 329. The present case seems, 
clearly, to come within this rule. Robert H. Milroy having executed 
tiie mortgage to secure the payinent of a debt due by Chrbnes and 
Samud Milroy^ on the payment of such debt would have been enti- 
tled to recover the amount, thereof from them. It was, therefore, 
proper they should have been made parties, both in order that he 
might have had their assistance in ascertaining the amoimt due, and 
in order to avoid the necessity' of any future controversy with them. 
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as to whether the proper amount was decreed against him. — Brooks 
V. Stewart, 1 Beavan, 17 Eng. Ch. R. 514 ; Stokes v. Clendon, 3 Swans. 
Ch. R. 150; Story's Eq. PL 173—804; Calvert on Parties, 180. 

** In Brooks v. Steuxxrt the bill stated that the plaintiff had, with 
the consent of the defendant, who was a surety, released the princi- 
pal debtor by a deed, and prayed payment by the surety of the debt. 
It was held that the principal debtor was a necessary party, cui it 
was not perfectly clear that the latter might not be liable to contri- 
bute. Stokes v. Clendon, was the case of a mortgage by a principal 
of one estate, and by the surety of another as a collateral security. 
It was determined by the master of the rolls that a bill of foreclo> 
sure against the principal could not be sustained without making the 
other mortgagor a party, because the latter had a right to redeem 
and to be present at the account to prevent the burden ultimately 
falling upon his own estate, or at least falling upon it to a larger 
amount than the other estate might be sufficient to satisfy. 

*' In this case it cannot be doubted that the judgment debtors 
were interested in the amount which should be found due." 

Decree reversed and cause remanded, &c. 



Doe, e. d. Stauffer, and Another v. Stephenson. 

Pdbuc LiVDS. — Selections made by the State, of lands donated by the general government, 1» 
aid in the construction of the WtAash and Erie canal — ^how to be proved ? 

APPEAL from the Kosciusko Circuit Court. 

^ectment for a quarter section of land. Plea not guilty. Find- 
ing and judgment for the defendant. 

The plaintiff offered in evidence a list of canal lands situated in 
the county of Kosciusko, taken from the tract book in the Auditor of 
State's office, certified by the auditor to contain a correct description 
of all the lands donated by the general government to the State for 
the continuance of the Wabash and Erie canal, &c. The tract of 
land in controversy was one of the tracts described in said list, and 
there was also attached to it a certificate by the auditor, that the 
lands therein described belonged to the State. There was no seal to 
these certificates. The plcdntiff further proved that his lessors had 
purchased said land from the canal commissioners of this State. 
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The defendant relied upon a certificate fh>m the receiver of the 
United States Land Office, of his ptirchaae of «aid quarter Bection of 
land from the United States, on the 9th of October, 1841. 

Niles and Osbom, for appellants. 
Chapman^ contra. 

Blaokfo&d, J. — ^** The only question in the cause is, had the Unit- 
id States transferred the land to the State of Indiana before the 9th 
Off Cktober^ 1841^ when they sold it to the defendant ? 

^' The plaintifi* says that said quarter section of land was, among 
other ttidJbXAi selected for the State under the act of Congress of 1827, 
to aid the State iii Opening the Wabash and Erie canal; and that the 
selections of land so made were confirmed by an act of Congress of 
Ffbruary, 1841, which confirmation was about eight months before 
the defendant's purchase. 

'* The act of Congress of 1841 is as follows : * Be it enacted that 
there be and hereby is, confirmed to the State of Indiana, the land 
selected by her under the provisions of the act of 2d of March, 1827, 
entitled an act to grant a certain quantity of land to the State of 
Indiana, for the purpose of aiding the State in opening a canal to 
connect the waters of the Wabash with those of lake Erie, for that 
portion of the canal between the mouth of the Tippecanoe river and 
Terre-Haute, as returned by said State to tlie Secretary of the Treasury,^ 
The plaintiff was bound to prove that the land he claimed was one 
of the selections thus confirmed. The lands selected by the State 
and confirmed to her by the act of Congress are not described in the 
act itself, but they are referred to in the act by the words ' as return- 
ed by the State to the Secretary of the Treasury.' We infer, from 
that reference, that the list of the selections confirmed was deposit- 
ed and was to remain in the office of the Secretary of the Treasury 
of the United States; and it must be presumed, until the contrary 
appears, that that list is still in that office. 

" The plaintiff relies on the 306th section of ch. 40 R. S. to show 
that the auditor's certificate was sufficient evidence. That section 
enacts that * exemplifications or copies of records or other instru- 
ments, or of office books or parts thereof, and official bonds, wliich 
are or may be kept in any public office in this State, not appertain- 
ing to any court, shall be proved or admitted as legal evidence in 
any court or office in this State by the attestation of the keeper," 
&c., " and the seal of office of said keeper thereto annexed, if there 
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ben seal, or if there be no officietl seal, then such keeper may affix 
his ink scrawl to the attestation, to which last mentioned attestation 
shall be attached the certificate of the clerk and the beal of the Cir- 
cuit Court," &c. — (See also R. S. 1838, p. 274.) That section does 
not aid the plaintiff. It applies only to copies of such records, &c.y 
as are authorised by law to be kept in the office from which the cer- 
tificate is furnished. In the case before us, as yve have already ob- 
served, the original list of the selections of land confirmed by Con- 
gress, must be considered, till the contrary appears, to be in the of- 
fice of the Secretary of the Treasury of the United States. Besides, 
neither of the certificates ot the auditor has any seal or scrawl at- 
tached to it. 

" The plaintiff also relies on the statement of the auditor, in the 
second certificate, that the lands mentioned in the list certified by him 
were then owned by the State. An act of the state legislature is 
cited to show that such statement of the auditor, is sufficient evi- 
dence ot title in the state. That act says ' that whenever in any 
suit, &c., in any eourt in this state, it shall be necessary to prove 
title in the state to any lands or lots whatever, the certificate of the 
auditor of state describing such lands or lots and certifying that the 
same belong to the state of Indiana^ shall be deemed and taken by 
such court as sufficient evidence of the right and title of the state 
thereto ; and unless the same shall be proved to be the property of 
and belong to some other person or persons, shall be conclusive evi- 
dence of the full title and right of the state thereto and to the pos- 
session thereof.' Acts of 1844, p. 110. This statute expressly ex- 
cepts from the conclusive effect of the auditor's statement, cases in 
which the land shall be proved to be the property of another. In 
the present case, the statement of the auditor may, by virtue of the 
statute, be considered as prima facia evidence of title in the 
state. The land office certificate was, by statute, evidence that the 
legal title to the land was in the defendant. — R. S. 1838, p. 458; R. 
S. 1843, p. 455. We think that the defendant's land office certifi- 
cate should prevail overt be unsupported statement of the auditor, 
that tlie State was the owner of the land. 

" The plaintiff wishes to show what were the selections of land em- 
braced by the act of congress of 1841. The only legal evidence of 
those selections is, we conceive, a properly certified copy of the list 
thereof, fiirnished fi-om the office of the secretary of the treasury of 
the United States^ if the original is still there. If the original is not 
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there, then upon proof of that fact, other evidence on the subject 
than a copy from that office will be admissible." 
Judgment affirmed. 



Oldfibld v. Stefhenson. 

Vendor and Purchaser. An outstanding mortgage on the lands purchased, held, In this case, 
to be no bar to the recovery of the purchase money. 

ERROR to the Jefferson Circuit Court. 

Assumpsit upon a promissory note made by Oldfidd to one 
GrovcTy the assignor of Stcp/umson, who was the plaintiff below. 

The defendant below pleaded, inter alia, that the note sued on was 
given by him to Grover, in consideration of the conveyance to him 
by the latter, by a deed of warranty in fee simple, of a certain lot in 
the city of Madison; that said deed was executed, and that at the 
time of its execution, said Chrover fedsely and fraudulently repre* 
sented that he was the legal and equitable owner of the lot, when it 
was in fact incumbered in the following manner, namely: said 
Grover had previously purchased said lot with other lots of Stephen- 
souy the plaintiff in this suit, for the sum of 14000 dollars, and to 
secure the payment thereof had mortgaged to her all the property 
so purchased; that said mortgage debt with the interest was still 
unpaid; lliat the premises embraced were sufficient to satisfy it; that 
Grover was insolvent; that the defendant was ignorant at the time of 
his purchase of the existence of said mortgage and would not have 
purchased had he known it; that he had not had his deed recorded, 
and he offered to redeliver it with a deed from himself for the lot to 
said Chrover or his assignee ; and that the plaintiff at the time of the 
assignment of the note had full knowledge of all these facts, and 
received the same only as collateral security for a debt, and not 
absolutely in a business transaction. To this plea, the plaintiff 
repUed that the consideration of the said note was the conveyance 
by Chrover to the defendant of said lot by a good and sufficient deed 
of warranty; that such deed was executed to the defendant and ac- 
cepted by him, and that by virtue of it he took possession of said lot 
and has ever since peaceably and quietly retained and still does 
retain possession of it; that there were no false or fraudulent repre- 
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sentationB made as to the title ; that the plaintiff had no notice of 
what transpired at the execution of said note; that the only incum- 
brance on said property was a mortgage to the plaintiff, and tis to it, 
she then tendered in open Court a quit claim deed to the defendant 
releasing the lot from the lien of sedd mi^rtgage. There was a gen- 
eral demurrer to this replication which W9m oy&ITIi)c^4 and final judg- 
ment was rendered for the plaintiff. 

MarslwU and Glass^ for plaintiff in error. 
Sullivan, contra. 

Perkins, J. — "There was no error in overruling this demunrer. 
Supposing the plea to be good, the replication well answered it. It 
is settled that an outstanding mortgage upon lands purchased, when 
a deed and possession accompany the sale, is no bar to the recoveiy 
of the purchase money. — Bu^ y, Tate, 7 Blackf. 65 ; Pamrog^ v. 
Burnett, 8 Id. 142. The present is dittingiUshable^ so far as the 
plea is concerned, from the ordinary case of tli6 niflspla eidstence of 
a mortgage, only by the three facts alleged, the insolyiiiay of the 
mortgagcH*, fraud, and an offer to reconvey. The insolvency W0 
think not available as a defence at law. It might be a ground for a 
temporary ii\junction out of chancery upon the collection of the 
purchase money, according to tlia ^riQpiple laid down in Budl v. 
Taie, supra. The fraud is denied by tbi^ r ^pUcg^tlpn f^d^ is admitted 
not to exist by the demurrer. But fraud WW Ith? pijjy matter 
Blleged entitling the party to rescind the contract of ^i|l^]^^3^ 9WJ 
as that is denied, the offer to rescind is of no importani^i bl t^ 
case. The party, there being no fraud, was not entitled to A ridk 
sion even had the offer been made in time, much less when tendered 
several years after the conveyance, during all which time he had 
eiyoyed the possession and use of the land." 

Judgment affirmed. 
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Semoub and Others v, FRSEifAir. 

MoKTSAOB.— The asKgnee of a title bond* aadgned to aeeure the repayment of money ad- 
vanced, to make such secnrity fiTiUAhle, ahoukl proceed as in eaae of a mcrtgage. 

ERROR tq tHe fhmJOin Circuit Court. 

^Spinef Skljidery being the holder of a bond for the eonveyance of 
f^ G^rtain tract of land, when certain notes due by one Demubi and 
assign^ by 8nj/der to Semmur^ the obligor, should be paid, assigned 
said bond to F\reeman as a security for the repayment of money ad- 
vanced to Snyder by JWonoa. Afterwards Freeman^ who was the 
father-in-law of Snyder ^ permitted the latter to place the bond in the 
hands of la RuCy to be held as collateral security for a debt which 
Snyder owed to him. While the bond was thus in the hands of La 
Rue J without the knowledge of Freeman^ the assignment to the latter 
was stricken out by Snyder ^ who then made a new assignment to La 
Rue^ Danieby and St, John^ to secure still other debts due by Snyder 
to those persons. Soon after the last assignment La Rue^ Danids^ 
and St. John procured a conveyance of the land from the obligor, 
SemauTy (llie consideration upon whieh the bond was made having 
been paid to him) and tb^ bond was delivered up to Semaur to be 
cancelled, Tbie^ b^X wcui ecMnmenced by a bill in chancery filed by 
F^e^mM §g«^st aU the above named persons, to have the convey- 
ap^e ^ ^ ^^^^^ j^M», and Si, John set aside and the title to the 
\f^^ V^t^ bl Umself, and he obtained a decree to that efiect in the 
e©\irt below, 

ffipiBmdy for plaintiffs in error. 
MUson^ contra. 

Smith, J. — ^** The record ftimishes no copy of the assignment to 
Freeman, It appears by the depositions that the latter advanced 
sums of money to Samuel Snyder, at diiTerent times, and had taken 
notes for its repayment. These notes had not been taken up and 
cancelled when the latter assigned the bond to him. Freeman con- 
tinued to hold both the notes and bond, looking upon the land as a 
security for the repayment to him of the money he had advanced. 
Snyder continued in the possession of the premises after the assign- 
ment, receiving the rents and ofi*ering to sell, with the knowledge 
and consent of Freeman. These facts, with others which are dis- 
closed by the depositions, prove, that llie assignment to fVeeman was 

not intended as an absolute sale to him of the interest of Snyder ^ but 
4 
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that it amounted only to a mortgage or equitable security for the 
advancements he had made, and which he expected to be repaid. 
The assignment to La Rue, Danids, and St. John was of the same 
character, but if they received it with knowledge of the previous 
assignment to Freeman, they must be considered as occupying the 
position of junior mortgagees. 

** Irrespective of the question of priority, the deipree giving an ab- 
solute title to Freeman, is erroneous. He should have proceeded as in 
the case of a mortgage, making the persons interested in the estate 
of Samuel Snyder parties, so that the amount of the indebtedness of 
the latter could be definitely ascertained, and his interest in the 
premises purchased of Semour appropriated to the pajrment of the 
debts, to secure which the assignments had beei^ made, in their 
proper order. See Crumbaugh v. Smock, 1 Blackf. 305; Hokrqfl v. 
HunUr, 3 Blackf. 147; Miller v. TgOon, 6 Blackf. 238." 

Decree reversed and cause remanded, &c. 



Febmasd and Others t^. McClease. 

ERROR to the Allen Circuit Court. 

Appended to a declaration upon a note, there was an instrument 
signed and sealed by the makers, confessing the debt, and request- 
ing that judgment be rendered against them for the amount thereof. 
Upon the filing of the declaration and proof being made of the exe- 
cution of said instrument, the Court rendered judgment accordingly. 

Held, that as the record showed no appearance by the defendants, 
either in person or by attorney duly authorised, and no notice to 
them by service of process or otherwise, the judgment was er- 
roneous. 
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Craio and Hunt v. Glass. 

ERROR to the Ohio Circuit Court. 

Hdd, that to authorise the rendition of a judgment by cognovit, 
there must be an appearance by the defendant; and such appear- 
ance must be made by the defendant in person or by his attorney at 
law duly authorised; and that an agreement in writing, made out of 
coort, authorising the clerk of the court to enter up a judgment, 
will not authorise such judgment where there has been no appear* 
ance by the defendant. 



Kitchen and Others v. Sheets. 

PaAtition — Of several tracts of land cannot be had in one suit, unless all the tracts are owned 
by the same persons. The commissioners have no authority to lay off the land into 
town lots. 

ERROR to the Jefferson Probate Court. 

This was an application by John Sheets, for a partition of two 
certain tracts of land. In his petition he alleged that he was tenant 
in common of one of the tracts with four of the defendants, and of 
the other tract with the same four persons together with two others. 
The petition was taken for confessed and commissioners were ap- 
pointed to lay off the tracts into town lots, and make partition by 
dividing the said lots. The partition was confirmed by the Court. 

M. O. Bright^ for plaintiffs in error. 

Blackford, J. — ^'^ A person may have a division of two tracts of 
land by means of one suit, if the owners of both tracts are the same. 
But it is otherwise where the two tracts are not owned by the same 
persons. 

" There is another objection to the decree. The report of the 
commissioners states, that as the lands adjoined the city of Madison 
and were suitable for town lots, thiey had laid off the lands into town 
lots with various streets and alleys, as shown by a plat annexed to 
the report. The plat designates the lots, and also several sti*eet8 
and alleys, running through the land in different directions. Some 
of the streets axe fiftyninc feet and others sixty feet wide. The 
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alleys are from ten to fourteen feet wide. It thus appears that a 
considerable part of the lands which were to have been divided, 
have been given by the decree to the public for streets and alleys. 

'^The section of the statute respecting the partition of lands, 
under which the partition in this case was made, is as follows : 
* The said Courts are hereby empowered to cause partition to be 
made, by setting off the share or shares of those who desire the 
same to be done, whether petitioners or defendants, and the residue 
of the premises shall remain for the person or persons entitled 
thereto, subject to a future partition among them, if there be more 
than one person so entitled.' — ^R. S. pp. 812 — 816. 

'^ It is plain that the Court, acting imder this section of the statute, 
committed an error in making a decree which gives a part of the 
lands in question to the public for highways, without the defendants' 
consent." 

Decree reversed, SfC. 



Paiiker and Helm t?. Henbebson. 

Apfeal.— An appeal from on award for damages, under the charter of the WkUe Water 
VaUeji Canal Compamif^ must be taken to the circuit court of the county in which the land 
iqjilred is situated. 

APPEAL from tile Fayette Circuit Court 

This was an action of debt upon a bond executed by the appel- 
lants to the appellee, for the due prosecution of an appeal from an 
award in favor of the appellee, on a claim for damages sustained by 
the construction of the W/dte Water Valley Canal, prefered agreeably 
to the eleventh section of the charter of said canal company. The 
declaration avered that after the execution of the bond, at the spring 
term, 1845, of the Fayette Cii-cuit Court, said appeal was by said Court 
dismissed, and the non-prosecution of the appeal to effect was the 
breach assigned. 

The defendants pleaded, inter alia, that said award was for 
damages to lands of the plaintiff situated in the county of Franklin, 
which award was filed agreeably to the provisions of the eleventh 
section of the charter of the company, in the office of the secretary 
of said company, and from which award said company appealed to 
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tbD Folate Circuit Court, and for that purpose filed the bond in the 
plaintiff*!! declaration mentioned, but that said appeal was after- 
Wards dismissed by the Fayette Circuit Court for want of jurisdiction. 
A demurrer was sustained to this plea, and the plaintifi* had 
judgment. 

Parker and Testy for appellants. 
Matson and Newman^ contra. 

Perkins, J. — ^** We will remark that it may be doubted, under the 
decision in Martin v. Kenard, 3 Blc^^kf. 430, whether the declaration 
in this case is not fatally defective, in not setting out the award and 
prayer of appeal, thus showing a state of facts authorising the bond, 
but we shall not here examine this question. The present is an 
aotioni as we have seen, on a bond given on an appeal to the Fayette 
Circuit Oourti from an award of damages under the charter of the 
Whit^ Water VaUey Canal Ccmpany. The plea shows that the land, 
for injury to which the damages were awarded, was in Franklin 
county. The charter of* the company is a public act which all are 
bound to notice; and by it, an appeal from an assessment of 
damages, such as the present, must be taken to the circuit court of 
the county in which the land ii\jured lies, and an appeal to any 
dther court is void. — White Water VaUcy Canal Company v. Render- 
$m, 8 Blackf. 528. 

" The appeal under consideration, therefore, was a nulity, and the 
bdfid givm upon it void for want of consideration. The Court erred 
in gti^taiiiing the demurrer to the plea." 

J^U^meni fev^Med and cause remanded, &c. 



Shoup v. Cook and Others. 

CffAJfCSRY.— ^The failure of tho obligor of a bond to perform the conditions, is no ground for the 
itiiefpo^tioa of a court of equity to cancel such bond. 

ERROR to ihe Fayette Circuit Court. 

Cook and Cochran^ the defendants in error, filed a bill in chancery 
against Shoup^ the plaintiff, alleging that on the 10th of September y 
1841, they purchased of the latter a certain tract of land for three 
hundred dollars, which they paid, and received from liim a bond for 
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a deed. The bond was for the penalty of 500 dollars, and was upon 
condition that Slunup should make a deed to Cook and Cochran^ as 
soon as he himself should obtain a deed for said tract of land from 
'^ the estate of James Potts ^ deceased." The bill then alleged that at 
the time of the contract Shoup was entitled to a deed from the heirs 
of said James Potts^ and that on proper application to the Circuit 
Court of Franklin county, he could readily have procured one, but 
that he had neglected to make such application, and, consequently, 
had failed and refused to make a deed to the complainants. The 
prayer was for a cancelation of the bond, and a decree against 
Shoup for the amount of the purchase money paid to him with 
interest. The Court, upon the hearing, rendered such a decree. 

Matson, for plaintiff in error. 
Fa^y contra. 

Smith, J.-—" We can perceive no ground for the interposition of a 
court of equity, to cancel a contract, for the reasons alleged in this 
bill. For the failure to make a deed, the parties themselves, had 
expressly provided a remedy which could have been enforced at law, 
and was in all respects as fall and complete as any that could be 
afforded in equity. There appears, admitting all that is charged to 
be true, to have been simply a failure to comply with the conditions 
of the bond, which is, certainly, no ground of equitable jurisdiction 
for the cancellation of such an instrument." 

Decree reversed, and cause remanded with directions to the Circuit 
Court to dismiss the bill. 



Lee Dare v. McNutt and Cummings. 

Practice — ^When the depoeition of a witness may be taken and used. 

APPEAL from the Franklin Circuit Court. 

Assumpsit. Plea, the general issue. Trial by jury; verdict and 
judgment for the plaintiff. 

Upon the day the cause was docketed for trial, it was not heard, 
but continued to the tenth day of the term. On that day, Ctimmings^ 
one of the plaintiffs, filed an affidavit, stating that one Samuels was 
a material witness for the plaintiffs, &c., and that he had attended 
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the Court on the day the caiue was docketed for trial, but that he 
had since been taken dangerously ill and was then confined to his 
bed, his physician having informed the affiant that said illness might 
probably result in death. Upon this affidavit, the Court granted the 
plaintifi[8 leave to take the deposition of the witness to be used 
upon the trial, they giving the opposite party reasonable notice, Sec. 

Matsouy Skethy and Holland^ for appellants. 
Ifynumj contra. 

Hddf that the case thus presented was one in which the statute 
authorises the taking of depositions. — ^R. S. p. 720. 

Hdd also, that upon the cause being again called on the four- 
teenth day of the term, the deposition having in the meantime been 
taken, and it being shown that said witness was still unable to 
atte^d the Court, a motion to suppress said deposition, on the ground 
that it was taken during the term of the Court while counsel must 
be presumed to have been engaged therein, and unable to attend to 
the taking of it, was correctly overruled. 

The defendant next applied for a continuance, because said 
deposition, which the plaintiffs claimed to use upon the trial, had 
not been filed one day before that on which the cause stood on the 
docket for trial. The statute upon this subject is as follows : ^' Every 
deposition taken in accordance with the provisions of this article 
(the deposition in question having been so taken) and intended to 
be read in evidence must be filed in the proper court, at least one 
day before the time at which such cause in which such deposition is 
to be used stands on the docket for trial; or if filed afterwards &nd 
claimed to be used on the trial, the adverse party shall be entitled to 
a continuance at the costs of the party filing such deposition." — ^R. 
S. p. 723, § 286. 

Hdd, that '^ the time" at which such cause *' stands on the docket 
for trial," referred to in the above section, means the day on which 
the clerk, in making his docket in vacation, sets the cause for trial, 
and that as the deposition, in this case, was not filed before that 
time, the application pf the defendant for a continuance should have 
prevailed. 

judgment reversed. 
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Jelly, Administrator, v, Eluott. 

Distribution of Estates of Decedents.— The widow miust claim tho 150 doUaiB of property 
allowed her by the statute, out of the personal property. 

ERROR to the Dearborn Probate Court. 

Patty Elliott, by her solicitors, filed a petition in the probate court 
alleging that she was a resident of the State of New Hampshire t that 
the defendant was the administrator of her deceased husband and 
had in his hands 500 dollars belonging to the estate of the decedent^ 
that she had a right to 250 dollars of said money, which she had 
demanded, but which the defendant refused to pay to her, &c. The 
petition was signed "Patti/ EUiotty by Brawn and Dumant, solicitors." 

The defendant answered, that he had been informed that there 
was a Patty Elliott in the State of New Hampshire, widow of said in- 
testate, but charged that she had been for many years insane, and 
therefore could not appear in court by attorney. 

He further stated that he had 400 dollars in his hands as admin- 
istrator de bonis non of the estate, arising from the sale of land sold 
by order of the court; that said estate had been declared insolvent 
and was being settled as such; that the former administrator sold 
personal property of the estate to the amount of 378 dollars; that 
no demand was made by said widow for her portion of said personal 
property; and that no part of the proceeds thereof came to the 
hands of the defendant. 

The cause was submitted to the Court on the petition and answer, 
which, it was agreed by the counsel, contained a true statement of 
the facts of the case. The Court decreed in favor of the petitioner 
the amount claimed by her. 

jD. S, Major, for plaintiflT in error. 
Brown and Dumont, contra. 

Blackford, J. — ^^ If by the agreement mentioned in the bill of ex- 
ceptions, the petitioner's insanity is admitted, the suit should have 
been dismissed. An insane person cannot sue by a solicitor. But 
that objection need not be further noticed. 

" The widow's claim on the estate to a certain amount without 
being liable to account therefor, was expressly limited by the statutes 
previous to that of 1843, to personal property. The act of 1831 
says, "And such widow, &c., may select, at the time of valuation, 
100 dollars in value, of the personal estate of her deceased husband, 
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for which she shall not be required to account in any manner what- 
ever." R. C. 1831, p. 20». The act of 1838 is the same. R. S. 
1838, p. 238. The following is the act of 1843: "The widow of 
any decedent shall be entitled to select, at its appraised value, 
property of her deceased husband to the amount of 150 dollars, or 
if the said property shall have been sold, shall be entitled to receive 
out of the proceeds of such sale the sum of 150 dollars in money, 
for which she shall not account." R. S. 1843, p. 1049. 

The petitioner relies on the statute last named, which, she con- 
tends, applies to real estate. According to that statute, the selec- 
tion must be made from the property which has been appraised. 
The law requires an appraisement of the goods of a decedent to be 
made in all cases ; but it is not so as to land. It is only after the 
personal estate is exhausted, and a sale of land is required to pay 
debts, that any of the land is to be appraised. The 150 dollars in 
property, at its appraised value, could be generally delivered to the 
widow in goods without difficulty ; but it would be otherwise as to 
the real estate. We conclude, therefore, that the act of 1843 was 
intended by the legislature to apply, as the previous statutes above 
cited do, to personal property only. It is not necessary to enquire 
which of said statutes governs this case. The original administrators 
disposed of personal property of the estate to the amount of 378 dollars 
and 47 cents, with which they paid debts of the estate. The defen- 
dant is an administrator de bonis noUy and before his appointment the 
estate was declared insolvent. The money in his hands arose from 
the sale of lands of the estate, sold by order of the Court. As no 
personal property of the estate, nor any proceeds of the sale of such 
property, appears to have ever come into the defendant's possession 
he is not shown to be liable to the petitioner, under any of the 
statutes cited, for the claim set out in her petition." 

Decree reversed. 
5 
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CumfDfGiuM V. Dob. 

I)ii(Z»T.---On[rtnietkn of KMDe of the DfonMOs of ^ 



ERROR to the Harrison Ciicuit Court. 

This was an action of ejectment, in which the children of one John 
Martin by his first wife were the lessors of the plaintiff, and the hus- 
band of his only child by a second wife was the defendant. Judg- 
ment tor the plaintiff. 

The case tamed upon the construction to be given to the follow- 
ing provisions of the statute of 1838. 

^ If there be no children, nor their descendants, then one half (of 
the real estate) shall go to the father, and the other half be equally 
divided amongst the brothers and sisters and their descendants. If 
there be no father, then one half shall go to the mother, and the 
other be equally divided among the brothers and sisters and their 
descendants. If there be no father or mother, then the whole shall 
be equally divided between the brothers and sisters and &eir descen- 
dants. If there be no brothers and sisters or their descendants, 
then the whole shall go to the father, or if he be deceased, to the 
mother; provided however y that if the widow- of said deceased be 
living, she shaU in aU or any of the cases contemplated in this sec- 
tion, be entitled to two thirds of his personal estate, and one third of 
his real estate in fee simple, after the payment of all debts and ne- 
cessary expenses of administration; or, at her option, to the usual 
dower."— § 2, ch. 29, R. S. 1838. 

*^ In all cases of feme-coverts dying intestate, the real property 
shall go to the husband in fee, in the same portions, and under the 
same circumstances that it would have gone to his widow, had he 
been the decedent and she survived him. He shall also be tenant 
by the curtesy, as at common law of the residue." — ^Id. § 13. 

In the year 1826, the said John Martin, being seized in fee simple 
of the land in controversy, conveyed the same in fee to EHixabeth 
Martin, then about twenty months old, and his only child by his 
second wife. During the same year he died, and in 1829, his second 
wife, the mother of Elizabeth, died; and on the 28th of April, 1843, 
Elizabeth, then the wife of the defendant, also died, intestate, and 
without having had issue born alive. The defendant, with his said 
wife, occupied the premises during their coverture, and he continued 
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to occupy them after her decease and was in poBsesflion at the com- 
mencement of this suit. 

W. A. Porter^ for plaintiff in error. 
Crawfordy contra. 

Peekins, J. — ^^ In this case there are no children, nor is there any 
father or mother, and the wife died intestate leaving real estate. 
The husband is therefore entitled, as against &e lessors of &e 
plaintiff to one third of it in fee. What is his interest in &e remain- 
ing two thirds ? We think nothing. He had no children bom alive 
by his wife Elizabeth. At common law then he had no interest in 
any part of the estate by the '^ curtesy;" and we think &e statute 
by giving him one third in fee and declaring that he should *^ be 
tenant by the curtesy as at common law of the residue," made no 
enlargement of his common law-right in that residue; but that the 
design was, by the latter clause of section 13 to exclude any pre- 
sumption, in those cases where by the common law a tenancy by the 
curtesy would exist, that by giving one third of the real estate in fee, 
it was intended to abridge such curtesy right in the other two thirds. 
We think that clause means the same as though it read: '* He shall 
be entitled, d&c., under the same circumstances as at common law 
he would have been," &c. As the plaintiff below recovered the 
entire interest in the land sued for, the judgment must be reversed. 
He should have recovered but two thirds. As to the other third, the 
defendant was not guilty." 



Brayton and Others, r. Freesb. 

Attachment Aoaiiist Boats.— The proper parties— how judgment should be rendered— how 
such a suit stands when the judgment of a justice 13 reversed on certiorari by a circuit 
court 

APPEAL from the Tippccaruw Circuit Court. 

This was a proceeding under the provisions of Art. 2, ch. 42, of 
the Rev. Stat., and an act amendatory thereto, approved Jantuzty 
13th, 1845 (Acts of 1845) p. 13, against the canal boat PlanneL A 
vmt of attachment was issued on the 29th of Marchy 1845, by a jus- 
tice of the peace, upon an affidavit filed by Benjamin C. BrayUnu 
The boat was attached and the writ served upon George D. Braytany 
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the master of the boat, by whom the debt was contracted, and also 
upon MUUm Freese, the master then in possession of the boat. On 
the return of the writ, George Brayton and William Potter also filed 
a claim against the boat; and Freese appeared, and upon filing a 
bond to procure- the release of the boat, as provided by the 20th sec- 
tion of the chapter of the revised statutes above referred to, with 
Thomas Wood as his surety, he was admitted as defendant and the 
boat was released. The cause was then continued, by consent of 
the parties, to the 12th of Aprils 1845. 

On the day last mentioned the parties appeared and the defendant 
then moved to dismiss the cause for want of a sufficient affidavit. 
This motion was overruled, and after hearing the evidence, a judg- 
ment was rendered by the justice against Freese and Wood^ in favor 
the claimants for the amounts of their respective debts, with costs, &c. 

At the NaiyerrJber term of the Tippccanjoe Circuit Court, in 1845, this 
judgment was reversed on certiorari. The cause was then contin- 
ued from term to term until the 18th oiJune^ 1846, when, on motion 
of the defendant, the cause was dismissed because the affidavit filed 
by Benjamin C. Brayton^ to procure the writ to be ilisued, was held 
to be defective. From this judgment of dismissal the plaintifis ap- 
pealed to this court. 

U. C Gregory, for appellants. 
Orth and Brackett, contra. 

Smith, J. — ^*^ The judgment of the justice against -FVe?c5^ and Wood 
was clearly wrong. The bond filed by them was a security which the 
statute authorized the master, owner, or consignee, to substitute in 
the place of the boat. It was in most respects similar to an appeal 
bond, and upon the non-payment of the proper judgment in the at- 
tachment suit, its condition would have been broken ; but it did not 
make Wood, who was merely the surety of Freese, a party to the 
proceedings then in progress, or authorize the justice to render a 
judgment against the obligees in that suit. 

" But when a judgment of a justice of the peace is reversed on cer- 
tiorari by the Circuit Court, the cause is retained and stands for trial 
on its merits. Rev. Stat. p. 895. The reversal extends back as far 
as is necessary to rectify the error complained of, and in this case it 
left the parties where they stood after the appearance of Freese, the 
release of the boat, and the continuance by consent of the parties. 
So far, with the exception of the alleged defects of the affidavit, 
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there 0911 be ^o objection to the reg^arity of 'the proceedings. At 
this stage of the case, the motion to dismiss on accomit of a defi- 
ciency in the affidavit should have been overruled. It is not neces- 
sary to enquire whether this objection, if taken at an earlier period 
would have been available, as all objections to the vnrit are vtraived 
by an appearance to the action. Perkins v. Smithy 4 Blackf. 299. 

^* In Jones v. Ch-eshamy 6 Blackf. 291, it was decided that when a 
bond is filed for the release of a boat, as in this case* judgment may 
be rendered in personam and not against the boat. In this case, the 
writ was served on the master who made the contract, and also on 
l^e master who was in possession of the boat when the suit was 
brought. It was not necessary, however, that the process should 
have been served on the former, and as the statute authorises either 
the master, owner, or consignee to procure a release of the boat by 
fiUng such bond, whoever of them do so, must be regarded as the 
proper defendant against whom the judgment should be rendered." 

Judgment reversed. 



Thb State, ex rel. Fellows and Another, v. Johnson and Others. 

3HEKIFF.— Liability of a Bheriff and his securities, on his bond, for sufi'erinfl: judgment debtors 
surrendered into the sheriff^s custody by their special bail to escape. 

ERROR to the Waf^en Circuit Court. 

Debt by the plaintiff in error on a sheriff's bond. Breach, that 
the relators had recovered a judgment in debt against Conover and 
Shaw; that afterwards, the special bail surrendered said judgment- 
debtors and they were committed to the custody of the sheriff, who 
voluntarily suffered them to escape. 

The process in tliis suit was returned served on all the defendants 
^xeept the sheriff, and was returned as to him not found. The plain- 
tifTs attorney siiiggested the return of not found as to the sheriff. 
The record states that an attorney appeared for the defendants (not 
naming them), and filed pleas for the four defendants who were im- 
pleaded with the pheriff and who were the sureties of the latter. 
Verdict for this plaintiff for one cent in damages, and judgment ac- 
IK)r4in0y} ag^i^st the defendants who pleaded. 
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It was assigned for error, that the court refused to instruct the 
jury that if they found for the plaintiff they must find as large a sum 
as the amount of the judgment against Conovcr and Suwx, 

Chandler, for plaintiff in error. 
R. C. Chrcgoryy contra. 

Blackford, J. — ^^ The plaintiff contends that as this is an action 
of debt and one breach is for an escape after judgment, he had a 
right to this instruction. There is no doubt that when the escape is 
out of the execution, and the suit is in debt against the sheriff alone 
on his liability independently of his bond, the plaintiff, on proving 
the escape, is entitled to recover the amount of the judgment against 
the prisoner. 1 Selw. N. P. 615. The English statutes giving that 
remedy are in force here. Gwinn v. Hvhbard, 3d Blackf. 14 ; HoU 
y. Johnson, id. 364. But this case is different. The suit is against 
the sheriff's sureties and founded on their bond. We consider such 
obligors to be liable only for the damages actually sustained by the 
relators, to the extent of the penalty, for the breaches of duty com- 
mitted by the sheriff. This suit, as to the damages, is like an action 
on the case at conunon law for an escape, in which action the jury 
give such damages as they choose under the circumstances of the 
case. 1 Selw. N. P. supra^ 

It was also assigned for error that the sheriff was not included in 
the judgment. On this point, it was hdd^ that it sufficiently appear- 
ed that the suit was abated as to the sheriff, and that he could not 
be included in the judgment. 

Judgment affimijcd. 



BoGART, V. The City of New Albany. 

Retaiuno Spikituous Liquobs.— Without license from the city of New Albany, is not an of- 
fence against the State and is not indictable. A writ of error docs not lie from this court to 
a judgment recovered by said city, before a justice of the peace, for a violation of a bye-law 
on that subject, when the amount recovered was only ten dollars. 

ERROR to the Floyd Circuit Court. 

Debt, before the recorder, by the City against Bogart, to recover 
the penalty annexed to a breach of the bye-laws of said city, pro- 
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hibiting the retailing of Bpirituona liquors without license. Judgment 
for ten dollars. The defendant appealed to the Circuit Court, where 
the cause was again tried and a judgment was rendered for the same 
amount. 

ff. P, Thornton^ for plaintiff in error. 
/. CoBinSyjun.^ contra. 

PERKors, J. — ^''Retailing spirits without a license from the city of 
New Albany^ is not made an offence against the State of Indiana^ and 
is not indictable. Such an act is simply a breach of a city bye-law 
and only subjects the offender to an action of debt, at the suit of the 
city, for the penalty incurred. This case, therefore, is wholly differ- 
ent from that of the city of Madison v. Batcher ^ 8 Blackf 341. It is 
a civil suit by the city of New Albany against Henry Bogarty 1 Chit. 
Fl. 112; Ang. and Am. on Corp. 304; Indianapolis v. Fairchildsy in 
this court ; and as it was commenced before the recorder of the city, 
whom we regard as a justice of the peace so far as concerns the 
present question, it is governed by § 9, p. 628, R. S., which enacts 
that no appeal or writ of error shall be allowed in respect to judg- 
ments of inferior courts, in cases originating before justices of the 
peace, when the amount in controversy, exclusive of interest and 
costs, is under twenty dollars. The construction given to this statu- 
tory provision in Triplet v. EUioUy 5 Blackf. 168, and in Reedy. Scringe 
7 id. 135, is, that it is the amount in controversy in this court, to 
which it refers. 

^' In the case before us, though the plaintiff claimed more than 
twenty dollars in her declaration, yet she recovered but ten, and 
with that amount she is content. The defendant claims the amount 
of no set-off rejected below, and only seeks, in this court, to ob- 
tain a decision that shall relieve him from the payment of a judg- 
ment for ten dollars. This amount does not give us jurisdiction and 
the writ must be dismissed." 
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The State ex, rd. LAifoetDALE v. The Audftor of Mabion Couhtt. 

Taxes.— Land mort^ifaged to the State to secure a loan made by the commiasioners o^ the 
■inking fund, and sold by said commisaionerSf vests in the purchasers freed from taxes as- 
sessed between the date of the mortgage and the date of the deed or patent made to such 
purchaser. 

APPEAL from the Marion Circuit Court. 

This was a proceeding instituted to require the auditor of Marian 
county, to issue an order to the county treasurer, according to the 
provisions of sec. 117, ch. 12, R. S., to refund the money paid by 
Langsdale, as purchaser of a certain tract of land sold for state and 
county taxes. The land was mortgaged to the state in 1836, to se- 
cure a loan made by the commissioners of the sinking fund. On 
the 14th of Avgiisty 1845, by reason of the failure of the mortgagor 
to pay the interest due on said loan, it was offered for sale accord- 
ing to the tevms of the mortgage and was bid in for the benefit of 
the state. Inmiediately afterwards, it was sold by the commissioners 
of the sinking fund, on a credit of five years, to one Pitts. The 
taxes for which it was sold to Langsdale were assessed for the year 
1845. 

O. H. Smithy for appellant. 

Morrison and Major^ contra. 

Smith, J. — ^'^ The only question presented is, whether the land was 
legally liable to be sold for these taxes. By an act approved Janvr 
cry 13th, 1845, (Acts of 1845,) p. 19, it is provided, that in all cases 
of sales heretofore made by the state through the commissioners of 
the sinking fund, of lands or lots bid in for the state, for a failure of 
mortgagors to said fund to pay the principal or interest on their loans, 
and in all cases of fiiture sales of lands or lots bid in for the state, 
and in all cases of sales heretofore made or hereafter to be made 
upon foreclosure of mortgages to said fund, when payment of the 
purchase money shall have been or may be made the purchaser 
shall receive a deed or patent, which shall Vest in him and his heirs 
all the title which the mortgagors had in such lands or lots, 'fireed 
and discharged from all taxes and assessments made or levied for 
any purpose whatever, between the date of said mortgage and the 
date of such deed or patent.' This statute was in force when the 
land in question was sold to Pitts. It does not in express terms ex- 
empt such lands from taxation, but upon any reasonable construe- 
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tion we can give to it, it does so in effect. As the sale made to Pitts 
is clearly one of those sales embraced in the act, he will be entitled 
upon payment of the purchase money, according to his contract, to 
a deed or patent for the land freed and discharged from all taxes 
which have been assessed upon it since the date of the mortgage. 
Such a deed or patent could not be made to him, if, in the mean 
time, there had been a valid sale to a third person for such taxes. 
The judgment of the Circuit Court must therefore be aflSrmed." 



The Inhabitants of Cong. Township No. 7, &c., v. Claek and Others. 

CoflTs.--CoiigTe8Bional townships are not liable for costs. 

Apteal. — From the judgment of a justice of the peace, may be permitted by the Circuit 
Court to be taken after the expiration of thirty days; and when the record does not show 
for what cause the permission was given, it will be presumed it was given for a legal cause. 
The same rule obtains where the suit has been disnussed. 

ERROR to the Delaware Circuit Court. 

Attachment, commenced by the plaintifis in error against Clarke 
and others, before a justice of the peace. Judgment by the justice 
against all the defendants on the 10th of June 1844. On the 3d of 
July^ 1844, one of the defendants filed an appeal with the justice, 
which recites that he had appealed from the judgment, &c. The 
justice certified to the Circuit Court, at different times, three separate 
transcripts of his judgment, the last of which is considered the cor- 
rect one. 

In the Circuit Court, on the 29th otMarchy 1845, an appeal bond 
for all the defendants was filed. 

Afterwards, the plaintiffii moved the court to dismiss the appeal, 
on the ground that it had not been taken by the defendants within 
thirty days fix)m the time of the judgment. The motion was 
overruled. 

The cause was afterwards dismissed on the defendants motion at 
tfaeplaintifiTs costs. The bill of exceptions does not show the ground 
of this motion to dismiss. 

JIftircA, for plaintiflfs in error. 
Kilgorey contra. 

Blackford, J. — ^* The appeal in the name of only one of the de- 
6 
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fendants, was, no doabt, erroneous. Kain v. Chuion^ 6 Blackf. 138. 
We cannot, however, say there was error in the refusal to disTniiw 
Ihe appeal taken by all the defendants. By the 178th section of the 
R. S. p. 892, the circuit courts are authorised, for certain reasons to 
permit appeals to be taken after the expiration of the thirty days. 
This appeal by all the defendants was permitted to be taken after 
the prescribed time had expired ; but the reason for that permission 
is not shown by the record. We must presume in favor of the de- 
cision, that the permission was given for a legal cause. 

^^ We must also pi^ume that tlie suit was dismissed on a suffi- 
cient ground, the record not showing the cause of the dismissal. 
Boss V. Misnevy 3 Blackf. 362. 

** The judgment, however, ior costs against the plaintiffii is wrong. 
Congressional townships are not liable for costs. Acts of 1842, p. 
111. R. S. p. 1025, § 16, part I.'' 

Judgmenit for costs reversedy remainder of the judgment cffirmcd. 



The State ex rd. Blackly and Others v. Youmans and Others. 

Bonn.— -In an action of debt upon the official bond of a aberiif, for the failuie to return a wijt 
of venditiom exptmasy and for a false return, a plea that the property described in the writ 
did not come to the hands of the sheriff, held bad. 

ERROR to the Parke Circuit Court. 

Debt on the official bond of a sheriff. The breaches assigned 
were, 1st. The failure of the sheriff to return a writ of venditioni ex- 
poTuis. 2d. The falsely returning said writ that the prop^iy named 
in it remained unsold for want of bidders. The defendants pleaded, 
inier alia, to both breaches, that the said Youmans was elected sheriff 
on the first Monday in Augtist, and was duly qualified on the 9th of 
October y 1843, when he took upon himself the duties of the ofiice, 
and though said writ came to his hands to be executed on the day 
last named, no part of said prot>erty ever' did come to his hands, nor 
was the same or any part thereof delivered to him by his predeces- 
sor or by any other person or persons. To this plea the plaintiff 
demurred, but the demurrer was overruled, and final judgment was 
rendered for the defendants^ 
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Wright, MaxwcO and Roachy for plaintiff in error. 
JR. W. Thompsafiy contra. 

Perkins, J. — ^'^The Court erred in this decision. The pleit'wafl 
bad and the demurrer to it should have been sustained. It was no 
answer to the breaches to which it was pleaded. Suppose the sheriff 
not to have received the property described in the writ, that neither 
excused him from returning the writ nor justified him in making a 
false return. The non-performance of the former and the per- 
formance of the latter act subjected him and his sureties to an 
action, and to nominal damages, at least, though no real damages 
resulted from the illegal acts of the officer. Such is certainly the 
general doctrine of the books. — State v. JoncSy 8 Blackf. 270; 3 id. 
88; 4 id. 310; 1 Denio, $48; 5 N. H. 433; 8 id. 382; 16 Pick. 64; 5 
Met. 617; 2 Bing. 317; 2 Con. 417; 2 Greenl. Ev. § 684. Bradley 
V. Windhamy 1 Wils. 44, is supposed by counsel to sanction a diffe- 
rent principle, but it does not. That was an action on the case 
against the sheriff for a fake return, — ^plea not guilty. The plaintiff 
under that issue to make out his case, was bound tb show that a 
valid execution came to the hands of the defendant. The jury found 
that proved to have come to his hands fraudulent and void. The 
plaintiff, therefore, failed to establish a cause of action, and hence, 
rightly, recovered no damages. — Cadif v. Huntingtouy 1 N. H. 138, 
P/itzncA V. Andersouy 6 T. R. 37, and Williams v. Mostt/fiy 4 M. & W. 
145, establish as an exception to the foregoing general rule, an 
escape suffered on mesne process, when the defendant is retaken in 
time to prevent any delay to the plaintiff. Perhaps if the general 
rule is well founded, this exception is reasonable ; but we shall not 
here consider the reasonableness of the rule or the exception, as we 
do not place this case upon the general principle found in the au- 
thorities cited. Our statute expressly enacts that, " If any officer 
shall neglect or refuse to return any writ of execution to the court 
to which the same is returnable, on or before the return day thereof, 
he shall be amerced to the amount with interest and costs due on 
such execution.*' — R. S. p. 757. One of the breaches to which the 
plea in question was pleaded, was, as we have seen, a failure to re- 
turn an execution, and, consequently, the sheriff and his sureties 
were liable, under the statute, at all events, notwithstanding the facts 
alleged in the plea. 

JudgmcTit revcrscdy &c» 
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Way v. Patty and Qthem, 

Verdok and PuiumASER.— Upon the facts discloeed in this esM, a bill to enforoo a lien on land 
for unpaid purchase money, was rightly dismissed. 

ERROR to the Wayne Circuit Court. 

This was a suit in chancery instituted by Seth Way against Man- 
love Craner, Thomas Crancr and Mark Paity^ to enforce an alleged 
lien upon certain real estate sold by the plaintiff. 

The bill charged that on the 25th of March, 1839, the plaintiff sold 
a certain farm to Mardove and Thomas Craner, and conveye4 tbf^ 
same to Mardove to be held in trust for himself and his corpuFQbaiier, 
That the consideration was 3300 dollars, and fhe payment of a mort- 
gage then on the land for 500 dollars. That 1300 dollars of the 
purchase money was paid in hand, and that for the remainder there- 
of, Mardove and Thomas Craner executed three notes, one for the 
payment of 800 dollars to the plaintiff, and two, for 600 dollars each, 
payable to Lvcinda Way, the wife of the plaintiff. That the only 
terms upon which the said Lucirvda would agree to join in the deed 
and relinquish her contingent right of dower in the premises, were, 
that said two notes should be made payable to her, and that they 
should remain a lien upon the property sold, until paid. That it was 
expressly agreed by all the parties, that the three notes so executed 
should remain a lien upon the premises, notwithstanding the deed 
was made to Maidove alone, and the notes were signed by both Man^ 
love and Thomas. That both the notes payable to Lucirvda Way re- 
mained wholly unpaid, and a balance of 420 dollars remained due on 
the note payable to the plaintiff; and that the Crancrs had sold the 
land to Patty, who purchased it with notice of the foregoing facts and 
had not paid any part of the purchase money. 

The Craners, in their answers, denied that Thomas Craner bad 
any interest in the purchase of the land from the plainti^, imd that 
there was any agreement that Mardove should hold it in trust, or that 
the note sshould remain a lien upon it ; on the contrary, they insisted 
that the sale was made to Mardove alone and the conveyance exe- 
cuted to him, upon the express condition, that Thomas should sign the 
notes as his security. 

Pcdty admitted his purchase of the land, and that he was aware 
there was a balance of the purchase money, amounting to about 
2000 dollars, unpaid, and due from Manlove Craner to the plaintiff, 
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but alleged th^t he ascertained that the notes had been signed by 
Tkomas Craner, as the security of ManhvCy and that, therefore, said 
purchase mcmey remaining due was not a lien on the premises. He 
denied all the other material facts stated in the bill, and avered that 
he had fully paid the purchase money due from him to Manbve 
Craner, 

The cause was heard upon the bill, answers, replication and depo* 
sitions, and the bill was dismissed. 

Rariden and Newman^ for plaintiff in error. 
/. B. JuHeUy contra. 

Sifn^} J. — -"The decree must be affirmed. The evidence does 
not warrant ^e conclusion that 'Jnomas Craner was jointly concerned 
with JUitnlqvp in the purchase of the land, or that there was any spe- 
cial agreement that tiie Qptes given for the purchase money should 
continue to be a lien upon it. It is proved that Mrs. Way agreed to 
sign the deed upon condition that some of the notes were made pay- 
able to her, and there were representations made to her by Thomas 
Craner and others who were called in to give her advice, that the 
notes would continue to be a lien upon tjie land until paid. She 
may have been misled by these representations, and thereby pre- 
vented from insisting upon better security for the payment of the 
notes, but they appear to have been based wholly upon the opinions 
of those by whom they were made, upon a point of law, and how- 
ever incorrect, they are no evidence of any special agreement which 
can be enforced against Mdnlaoe Craner or Paity. This case is very 
similar in all its leading features to that of Boon v. Murphy^ 6 
Blackf. 272.'" 

Decree c^rmed^ &c. 
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Ewnro v. Sills. 

Pboxissoiit NoTES«*^In a suit by the asngnee against the aeeignon, a miqaiiider of immediats 

and remote endoraen, ia fatal. 
Assignment. — When the date of is not ahown, will be presumed to haye been made at the 

date of the note. 
Costs. — ^The costs of a former suit against the maker may be reooyered iu a suit against the 

assignor, though the latter had no notice of the former suit 

ERROR to the Delaware Circuit Court. 

A note for the payment of fifty dollars by one Saunders to George 
W. Ewivgy Greof^e B. Walker^ and William Eimng^ was assigned by 
the payees to John E. Williams^ and by him to ^s. The latter sued 
SaunderSy the maker, who pleaded non est factum and succeeded in 
his defence. SiHs then sued his assignor, WiBiamSy and also his as- 
signors, the payees of the note, before a justice of the peace, for the 
amount of the note with interest and the costs incurred in the suit 
against Saunders, amounting in all to 109 dollars, avering that all 
the defendants had notice of the. trial and defence in the former suit 
Process was served on William Eimng and returned not found as to 
the other defendants. Emng appeared and moved to have the suit 
dismissed but his motion was overruled. Judgment was rendered 
for the plaintifi*, from which an appeal was taken to the Circuit 
Court where the plaintifi* again had judgment. 

KUgorej for plaintifi* in error. 
March, contra. 

Perkins, J. — ^** It is objected that the aum sued for was beyond the 
magistrate's jurisdiction. It is said that when the assignee sues the 
assignor of a promissory note, the foundation of his claim is the 
amount paid by the former to the latter on the assignment, and that 
if the principal and interest added at the time of the assignment 
exceed one hundred dollars, in a suit on such assignment a magis- 
trate can take no jurisdiction. Whether this position is, in the ab- 
stract, correct or not, need not now be decided as it cannot be made 
to afiect this case. Here the date of the assignment is npt given 
and we must presume it the same as the date of the note. The in- 
terest, therefore, accrued to the holder and not to the payee, and the 
original consideration, as between the parties to this suit, must be 
presumed to be but fifty dollars, the face of the note. 

'^ It is further objected that the circuit court erred in including the 
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costs of the former suit against the maker of the note, in the judg- 
ment in this, because it was not shown that the endorsers had notice 
of that suit. If the right of this plaintiff to irecover those costs in a 
suit against the endorsers, depended solely upon the question of such 
notice, the objection, if true in point of fact, would be good. But it 
did not so depend. His right to recover them turned upon the ques- 
tion, whether he had been able, by due diligence, to collect the note 
with costs of suit from the maker; and if, in a suit against the maker, 
turn estjactum was pleaded by him and the issue thereon found in his 
favor, no notice having been given of the suit to the endorsers, the 
consequence followed, that in this suit against them, the plaintiff was 
bound to prove tiiat the suit against the maker was rightly decided, 
by other evidence than the record of that suit, it being, in such 
cases, no more, at least, than prima fada evidence of the fiact. See 
Hauxtl V. WSson, 2 Blackf. 418. That may have been done in this 
case. The record does not purport to contain all the evidence. 

** The decision below cannot, however, be sustained. The note, 
the assignment of which constituted the foundation of the plaintiff's 
right to recover, appears not to have been negotiable, as by the law 
merchant, under our statute, § 17, p. 577, R. S., and, therefore, was 
not within § 157, p. 697, authorising a joint suit against all the par- 
ties liable on it. This being the case, the assignee could not, at 
law, sue a remote endorser. — McCarty v. Bheay 1 Blackf. 55; Dorsey 
V. Hadlocky 7 id. 113. This suit is against the immediate and re- 
mote endorsers jointly. It is a miegoinder, fatal at any stage of the 
suit." 

Jvdgmeid reversed^ &c. 



JoNBS and Others v. Doe ex dem. The Trustees of the Little Blue 

River Regular Baptist Church. 

EyiDEiccB^— RebuttiDg testimony — treading from the works of learned or scientific authors. 

ERROR to the Rnsh Circuit Court 

IJjectment, by the defendants in error against the plaintiff in error, 
to recover possession of certain premises with the buildings and ap- 
purtenances. Both parties to the suit claimed to be the duly elected 
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trustees of the LUde Blue Rher R^idar Baptist ChurtAf and, bm suchy 
to have a right to the possession of the property in controversy. The 
plaintiffs below, succeeded in obtaining a verdict and jt^dgtH^tit* 

It appeared, by a bill of exceptions, that during the progreiris of 
the trial, the plaintiffs produced and examined one TTiomas ISnnihi td 
prove, that at a certain meeting of said Churchy a motion was made 
to withdraw the hand of fellowship from WiOiam Jones and WiUtion 
Baker f two members, on account of their conduct, and on accounf of 
their difference of opinion in the construction of the articles of faith 
adopted by said Church; and after the witness had stated that said 
articles were included in said motion, and the plaintiffs had closed 
their testimony, the defendants examined several witnesses, to prove 
that the articles of faith of said church or any difference touching 
them, was not included in said motion, and that no vote was taken 
by the meeting on them ; and after the defendants had closed all 
their testimony, the plaintiffs produced witnesses to prove that the 
articles of faith were included in said motion, which last testimony 
was objected to on the ground that it was original and not rebutting) 
but the objection was overruled* 

It also appeared that on the original examination of the witnes- 
ses, the plaintiffs proved that Dr. GW, the author of certain com- 
mentaries on the scriptures, was a baptist and an author of good 
repute among regular baptists, and that his said commentaries were 
regarded by baptists as good authority in reference to their doctrines 
and principles ; whereupon, the defendants' counsel gave notice, that 
they would object to the reading of any part of said writings in ev- 
idence or in argument, unless they were furnished with proper refer- 
ences thereto, which references were not furnished; and after the 
evidence was closed, the defendants' counsel again gave notice to 
the plaintiff's counsel, that they would object to the reading of any of 
said extracts to the jury ; and afterwards, in the opening argument 
of the cause, one of the plaintiff's counsel read in ai^ument to the 
jury, in the absence of one of the defendants' counsel who had given 
notice of his objections as aforesaid, certain extracts from the wri- 
tings of said 6rzZ?, without objection being made at the time, but after 
the argument of the cause was closed the defendant asked the court 
to instruct the jury, that the plaintiffs had no right to read said ex- 
tracts, and that the jury should reject from their consideration the 
extracts so read, which charge the court refused to give, but told the 

jury the plaintiffs had the right to read said extracts in argument. 
These were the only errors alleged. 
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Perrjfy Tin^ey^ and R. M. Cooper^ for plaintiffs in error. 
Parker^ Cox^ and Haddeman^ contra. 

Smith, J. — ^'^ With regard to the first ruling of the court, above 
noticedi considentbld disl^rettona]^ power is necessarily left with the 
court prei^difig at the tlial to regulate and control the examination 
of witeeniied, atid ah appellate court will not interfere with the ex- 
eroiiid at iU<^h discretion unless some rule of law has been palpably 
¥tolat^ to the injury bf the party eomplainihg. llie record, in this 
i^M^i diHes Adt disciosO what was stated by the witnesses objected to, 
and it is therefore impossible for this court to determine what was 
the nature of the testimony given by them, or what influence it 
could have had upon the jury, if any. 

*^ The same remaiks are applicable to the charge of the court 
which is objected to. The extracts from the writings of Dr. GiUj 
which were read to the jury, are not set out in the record, and we 
have no information as to their contents, or what efibct they could 
have had on the decision of the jury, but such as may be inferred 
jGrom an admission of the counsel for the defendants in error that 
they were relevant to the matters in issue. It is said they were not 
legal evidence and, therefore, the court should not have permitted 
them to be read. But it appears they were not read as evidence* 
The instruction of the court is that the plaintiff had a right to read 
them in argument. It would, no doubt, be improper to permit mat- 
ters which are olgectionable as evidence to be introduced as evi- 
dence in that way. That is, if the extracts referred to contained the 
opinions or expositions of learned or scientific witnesseis upon a 
point in issue, and such extracts were inadmissible when offered as 
evidence during the introduction of testimony by the parties, the 
court should not have permitted them to be read at any time. But 
if the extracts were merely argumentative and contained no opin- 
ions or expositions, which could be regarded as properly matters of 
evidence, we cannot perceive any valid objection to their being read 
or adopted as argument, subject, of course, to the instructions of 
the court as to the law of the case. At a previous stage of the 
trial, the plaintiff had proved that the work from which these ex- 
tracts were read, was regarded as good authority in reference to the 
doctrines and principles of regular baptists ; but it does not neces- 
sarily follow that all extracts which might have been read from the 

book, contained expositions of such doctrines or principles. We 
7 
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think, therefore, that the question whether the opinions and exposi- 
tions of the authors of such works, should be admitted as testimony 
in this way, when it becomes necessary to investigate the doctrines 
and principles treated of by them, does not properly arise. Taking 
either view of this question, the instruction complained of may have 
been unobjectionable, and we should not be authorised to determine 
from the state of facts shown by the record that it was otherwise." 
Judgment affinned, &c. 



Culver v. Smakt and Others. 

PiTBLic ScHOoi8.->-The trustees of school districts have the right to the cfaaige and poo Bcs sSon of 
the public school houses in their districts. 

PuADmo.— When several plea» have been demurred to and the demurrers sustained, and feial 
judgment rendered for the defendant, if one plea in bar to the whole action was rightly ad- 
judged valid the judgment must be right 

PoBSEssioN.^If a wrong-doer be in possession of tenements, the person having a right of en- 
try, may enter, peaceably, in the absence of the wroDg-doer and retain possession. 

ERROR to the Johnson Circuit Court. 

Case, by the plaintiff in error against the defendants in error. 
The declaration alleged that the plaintiff entered into an agreement 
with School District No. 3, &c., in consideration, &c., to teach a pub- 
lic district school; that the public school house of the district was 
furnished, and the school commenced and continued ; that the plain- 
tiff performed all the duties on his part to be performed; and that 
the defendants on, &c., while the plaintiff was engaged in teaching 
said school, and before the expiration of the time for which he had 
undertfd^en to teach the same, unlawfully locked and closed up the 
school house, and prevented the plaintiff and his scholars from en- 
tering and Using the same, &c. Pleas^ not guilty, and five special 
pleas. General demurrer to the special pleas and the demurrers 
overruled. 

The fourth plea averred that the defendants were trustees of said 
school district, duly elected, &c., that the plaintiff, without the leave 
or license of the defendants or of their predecessors in office, and of 
his own wrong, entered into and occupied said public school house; 
that they, as such trustees, requested the plaintiff to depart from and 
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leave the occupation of Baul school house, and afterwardfl, in the 
absence of the plaintiff, they, quietly and peaceably and without 
disturbance, caused the said school house to be locked up and closed 
as they lawfully might, &c. 

Quarles and Barbour, for plaintiff in error. 

Wallace and YandcSy contra. 

Blackford, J. — ^* We think the court was right in overruling the 
demurrer to that plea. We shall not stop to enquire whether for the 
iiyury complained of in the declaration, trespass quare clausumfrcgit^ 
or trespass on the case, was, at common law, the proper action. 
This inquiry is not necessary, because there is no misjoinder of 
counts, and because, by the statute, it is not material whether the 
one name or the other be given to the action. Hines v. Kinnison 
and Another, 8 Blackf. 110. 

" According to our view of the school law, the trustees in each 
school district, have the charge and possession of the district school 
house in their district. The law is not very explicit on the subject, 
but the above is the result of our examination of the law generally. 
R. S. pp. 305 to 325. The parts of the law which more particularly 
favor the above opinion, are the 42nd section of Art. 2, and part 6 
of section 60 of Art. 3. The power of building, of furnishing and 
of disposing of the district school house, and of causing a school to 
be kept therein, is in the district trustees, acting in conformity with 
the votes of the district ; and in the absence of instructions, those 
trustees may contract with a teacher to be paid in whole or in part 
out of the public funds. Those powers are expressly given by the 
above named part of section 60. The school district may, by vote, 
give directions to the trustees as to the employment of a teacher ; 
but the contract can be actually made with the teacher, and posses- 
sion of the school house given to him, only by the trustees. They 
are the executive officers ; and it necessarily results from the nature 
of their duties, that they must have the charge and possession of the 
school house. The consequence is, that the allegation in the plea 
now under consideration, that the plaintiff had entered into posses- 
sion of the school house against the will and consent of the district 
trustees, or of their predecessors in office, and of his own wrong, 
shows him to be a wrong-doer; and we are next to consider, whether 
the other allegation in the plea, namely, that the trustees in such 
case, had peaceably, in the plaintiff's absence, locked up the door of 
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the school house, shows a justification of the trespasses complained 
of? This point is settled by authority. In Tailor v. Cde^ which 
was trespass for breaking the plaintifi''s close and expelling him 
therefrom, Lord Kcnyon says : " It is true that persons having only a 
right are not to assert that right by force ; if any violence be used 
it becomes the subject of a criminal prosecution; and that is the 
amount of the case cited from Shower, which was a proceeding under 
the statute for a forcible entry. But this is not a criminal prosecu- 
tion ; and the question is, whether a person having sC right of pos- 
session, may not peaceably assert it, if he do not transgress the laws 
of his country. I think he may ; for a person who has a right of 
entry may enter peaceably, and being in possession may retain it, 
and plead that it is his soil and freehold. And this will not break in 
upon any rule of law respecting the mode of obtaining the posses- 
sion of lands." 3 T. R. 292. That doctrine has never since been 
doubted, and it is strictly applicable to the present case. Whether 
if the defendants had broken open the school house door, and forcibly 
expelled the plaintifi*, they could have justified their conduct in a 
civil suit for the trespass, is a question which we have not examined. 
That question does not arise in the case before us, because here, 
according to the plea, the defendants, in the absence of the plain- 
tiff*, peaceably locked up the door. No breach of the peace was 
committed ; and in such case the point is clear, that the entry of the 
owner upon the possession of a wrong-doer is justifiable. 

" We have shown, we think, that the fourth plea filed in this case 
is a bar to the action. It is not necessary, therefore, that we should 
examine any of the other pleas which were demurred to. One plea 
in bar of the whole action having been rightly acyudged by the Cir- 
cuit Court, on demurrer, to be valid, the final judgment for the 
defendants must be correct." 

Jxidgment cffirmed^ &c. 



OP THE STATE OP INDIANA. 5S 

Malons and Others v. Hakdesty. 

RoAD8^—r Appeals from orden by the board of county commiiionera to open ; bow tried in the 
Ciieiiit Court 

ERROR to the Vermillian Circuit Court. 

Mahne and fifty others presented a petition to the board of com- 
missioneni of VermiBion county, praying the establishment of a 
county road. Hardcsty and two others, through whose lands the 
road was to pass, remonstrated. The board ordered the road prayed 
fi>r to be opened. Hardcsty appealed to the Circuit Court. Pursu- 
ant to that appeal a transcript of the proceedings with copies of the 
papers filed by the parties, were filed in the office of the clerk of the 
Circuit Court, and a summons was issued and served upon the peti- 
tioners, requiring them to appear, &c. In the Circuit Court, the appel- 
lees, the plaintifiTs here, moved to have the appeal dismissed, which 
motion was overruled, and thereupon the appellant in that court 
moved to have the cause dismissed, and his motion was sustained. 

Wright and Maxwdly for plaintifis in error. 
Bryant and JBoocA, contra. 

PehkinSi J. — ^ The motion to dismiss the appeal should have been 
granted. Circuit courts try appeals from orders of the board of 
county commissioners de novo^ as courts of original jurisdiction, and 
to enable them to do so they must have before them the original 
papers in the cases. Hedley v. the Board of Commissioners of Franl^ 
Hn County, 4 Blackf. 116; Bclcr v. Hontschy 5 id. 594; RcdingUm v. 
BamiHan, 8 id, 62; Tensor v. Lucas, id. 289. 

^ There was no occasion for the summons which issued from the 
circuit court. The appearance of the remonstrants before the board 
of commissioners made them parties to the cause. Bder v. Honischy 
supra. The petitioners were made so by their application. Either 
party to a cause is bound to take notice of an appeal by the other. 
The fact that the appeal is not taken till after the acQoumment of 
the court makes no difierence. Appeals from justices of the peace 
are taken at any time within thirty days, but no process issues from 
the circuit court to the appellees. 

*' On the calling of the cause in the circuit court, the said Hardcs- 
ty moved the court to dismiss it, because the record did not show that 
said Hardcsty had notice of the day when the viewers met to view 
jToad and to assess damages; pending which motion the peti- 
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tionera offered to prove that Bardnty had notice of, and was present 
on the day said viewera examined said road and made their report, 
being the day fixed upon in the order, which evidence the court re* 
ilised to hear. From tiie fact that the circuit court tries the cause 
de Twvoy upon its merits, it results that any proof required on the hear- 
ing before the board of commissioners, is also necessary on a 
in the circuit court." 
Judgment reversed^ &c. 



EsTHBE and Rachabl StAVMTOH V. HsNOraisoir. 

PlXADVNO.— An ayeniient that land was mUd^ imports that it was oonyeyad^ and a plea to a 

ooiint in assumpsit for land sold, that said land was not conveyed, held gond on genenl 

demurer. 
PfticncE.— 'When a declaration in assumpsit contains a comnKm eoont, a writ of enqjidry 

should be awarded to assess the dama^;ee before final judgment is lendeied for the plaimiff 

on demurrer. 

ERROR to the Fayette Circuit Court. 

Assumpsit, by the defendant in error against the plaintiffs in error. 
The declaration contained two counts, the first upon a promissoiy 
note, and the second upon an indebitatus assumpsit for the price of 
a lot of land sold by the plaintiff to the defendants. 

The defendants filed six pleas. The first was the general issue to 
both counts. The second plea was to the second count only. To 
ibis plea there was a replication by the plaintiff and a rejoinder by 
the defendants. A demurrer to the rqjoinder was rightly sustained. 
To the third, fourth and fifth pleas there were demurrers which were 
also correctly sustained. 

The sixth plea was to the second count, and alleged that the 
plaintiff did not convey said real estate, in. said second count men- 
tioned. This plea was also demurred to and the demurrer was 
sustained. 

Newman^ for plaintiffs in error. 
Parker y contra. 

Smtth, J. — ^*' The cause of action shown by the second count, is a 
promise to pay for a certain lot of land sold by the plaintiff to the 
defendants. This imports that the land was conveyed. — Post v. Shir- 
ley, 5 Blackf. 430. Otherwise the count itself would be bad. A sale 
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or alienation, for the meaning of these words is the same, except 
that the latter usually relates to lands and tenements and the for- 
mer to personal goodi^ is the transferring of the property of a thing 
irom one to another, and in the case of lands, a conveyance is the 
instroment by which sach transfer, alienation, or sale is made. 
There can be no perfect sale or alienation of lands without a con- 
veyance, and, therefore, an averment that lands were sold is equiva- 
lent to an averment that they were sold by deed of conveyance, and 
a denial of the conveyance is, in effect, a denial of the averment of 
sale. This plea is undoubtedly liable to objection on iq>ecial de- 
murrer, for informality and as amounting to the general issue. But 
we think a general demurrer should have been overruled. 

** Upon the disposal of the issues of law by the court, the defen- 
dants withdrew their first plea, and the court thereupon, without a 
writ of enquiry, rendered judgment for the plaintiff for 678 dollars 
and 35 cents damages, together with the costs of the suit. This was 
erroneous. When the declaration contains a common count, after 
judgment for the plaintiff, on demurrer, a writ of enquiry should be 
awarded to ascertain the damages.* TanneJiillY, Thomas^ 1 Blackf. 
144; SUxrbfwck v. Laxmbgy 7 Blackf. 268. 

'* The defendants would have had all the advantages under the 
general issue, they would have been entitled to under the sixth plea, 
and the plaintiff might have had the latter plea rejected on motion, 
but as he did not do so and the general issue was withdravm before 
the trial, the proceedings subsequent to the joinder of issue on the 
demurrer to the sixth plea will be reversed and the cause remanded 
for a hew trial." 



MOiUSON V. Holmes and Others. 

Trespass.— A plea that the defimdant had a right to the poeseeBion of the close at the time of 

the alleged trasimss is suflkieiitv though not a plea of Ubemm tenemaUum, 
Pas-SMFTiON Rumrs— Aequited under the act of Congress. 
Cbaitos of Venue. — Requisites of application for. 

APPEAL from the Pukuki Circuit Court. 

Trespass quare dausum fr^it against one Jdb Hohnes and others. 
The declaratien charged that the defendants broke and entered the 



M CASES IN THE SUPREME COURT 

plaintiff's close and removed therefrom a log cabin. Plea, that the 
close was the close and soil of the said Jdb HabneSy wherefore he, 
and the other defendants, by his command, committed said alleged 
trespass. Replication that the close was not the close of the said 
Job Holmes^ and issue thereon. Verdict and judgment for the de- 
fendants. 

At the term to which the process was returned, the plaintiff filed 
a petition for a change of venue, which was overruled. On the next 
day the plaintiff filed a second petition for a change of venue, which 
was also overruled. 

Pratt^ for appellant. 
TVl Wrighty contra. 

Blackfokd, J. — ^^The first question is, was the petition for a 
change of venue rightly refused ? The application being for a change 
of venue to another circuit, it was necessary for the applicant to 
show some valid objection to the presiding judge. R. S. p. 450, § 9. 
The first petition says that the judge entertained towards the plain- 
tiff a violent prejudice, incapacitating him to do the plaintiff justice; 
and that the judge had repeatedly, as the plaintiff had been in- 
formed and believed, spoken of the plaintiff* in harsh and violent 
terms, derogatory to the plaintiff's character for fairness and 
honesty. 

" This petition does not allege either of the causes expressly men- 
tioned in the statute, authorising a change of venue to another cir- 
cuit. The grounds specified in the statute for such change of venue 
are, that the circuit judge had been of counsel in the cause, or that 
he was related in a certain degree to one of the parties. If there is 
any other cause for such change, which may be said to be within the 
spirit of the statute, this petition does not sufflcientiy show it. R. 
S. p. 949. The second petition was inadmissible. A party cannot 
repeat an application for a change of venue, without some very spe- 
cial cause. No such cause is shown in this case. 

<* We are next to enquire whether the verdict was supported by 
the evidence. The record contains all the evidence, the substance 
of which we consider to be as follows : 

" On the 4th or 5th of April, 1844, Job Holmes^ one of the defen- 
dants, having first finished the log cabin mentioned in the declara- 
tion, moved into it. He may be said to have effected, at that time, 
a settiement on the half-quarter section of land on which the cabin 
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stood, and which is the locus in quo. That land then belonged to the 
United States. 

" The settlement was made by Holmes under the act of Congress 
of 1841, granting pre-emption rights; his object being to secure to 
himself such a right. He filed a written statement on the subject 
conformably to the act of Congress, with the receiver of the land of- 
fice, on the 2d oiMay^ 1844. 

^^ The plaintiff (at what time does not appear) paid for said half 
quarter section of land to the receiver of the land ofiice, and ob- 
tained from him a receipt stating that the payment had been made, 
and that the land would be patented to the plaintiff, unless it should 
be claimed by a valid pre-emption right. 

'< On the 19th and 20th of March, 1845, the said Holmes, with the 
other defendants, moved the cabin off the said land. These are the 
material facts of the case. 

'^6y the act of Congress imder which the settlement was made, 
Holmes had a right of pre-emption for twelve months fi*om the 4th or 
5th of AprUy 1844, when the settlement was made; and the months 
must be considered calender months. R. S. p. 1022. That period 
of twelve months, during which Holmes had a right to occupy the 
land, had not expired when the alleged trespass was committed. 

'^ The plaintiff contends that the plea is a plea ofliberum tencmen- 
turn; and that the defendants were therefore bound to prove that 
Holmes had an estate of freehold in the premises. But the plaintiff 
has mistaken the character of the plea. It says that the close and 
soil were Holmes* s; but it does not say that they were his freehold. 
If a man has a right of possession to land for any prescribed period, 
the close and soil, during that time, may be said to be his. The 
plaintiff, in his declaration, alleges the close to be his property, and 
he will not say that that allegation requires proof of a freehold title. 
That allegation in a declaration is satisfied, as against a wrong doer, 
by proof of actual possession alone. 

" We need not stop to enquire as to the form of the plea before 
us, nor as to the precise point in issue. The most, at all events, 
that the plaintiff could ask, was, that the defendants should prove a 
ri^t of possession in Holmes at the time of the trespass. We think 
that they clearly proved that right, by showing that when the act 
complained of was committed, Holmes had an existing right of pre- 
emption in the premises. 

Judgment affirmed y &c. 
8 
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Doe e. d. Holman t;. Coluks. 

EzEcimoN. — A sale of land in riolation of the appraiaement law ia force, is Toidl, though die 

purchaser have no express notice of iu«b violation. 
Efiect of the appraisement laws upon contract! made in other states. 

ERROR to the Ripley Circuit Court. 

This was an action of ejectment in which judgment was rendered 
for the defendant. 

The lessor of the plaintiff claimed title under a sheriff's sale. The 
execution issued upon a judgment rendered by the Jtifiej/ Circuit 
Court on the 28th of February 1843, against CdUina^ the defendant 
in that and in this suit. The sale was made without regard to the 
appraisement laws. The cause of action upon which the judgment 
in that suit was rendered was a note for six hundred and fidy dollars, 
payable one day after date, and made on the 14th of October ^ 1839| 
in the state of Illinois. No law of that state was set out in the dec- 
laration or proved on the trial in the suit upon the notOi or in thin 
suit. 

The main question in the case was whether the sale was void be- 
cause it was made without an appraisement. 

E. Dnmont for the plaintiff in error, contended that the sale was 
valid: — 

1st. Because it was made in accordance with the law of thif 
state at the date of the contract upon which the judgment wa9 
rendered. 

2d. If there ought to have been an appraisement, the failure of 
the sheriff to cause one to be made should not affect the title of a 
bonajide purchaser. 

3d. The land in controversy, though not appraisedi was sold as 
high as by the appraisement law was required. 

Ryman and Spoonery contra. 

Perkins, J. — ^'^In examining this case the first point to be dete^ 
mined is, whether the laws o{ Illinois or oi Indiana were to govern in 
the sale of the land in dispute. As no law of Illinois was proved 
upon either of the trials, none could be regarded by the courts or 
officers here, unless they were bound to presume the common law 
in force there ; but admitting they were boimd to act upon that pre- 
sumption, it could have no bearing upon this case, as by that law 
real estate was not subject to sale on execution. Its sale in that 
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manner depends upon statute laws, and they differ widely in differ- 
ent states. Whether they exist at all, and their peculiarities in any 
given state, must be proved in the courts of any other state. 

"The next step is to determine the law of this state which govern- 
ed the sale. Was it the law of 1839, the date of the contract sued 
on ; or that in force at the time the contract may have been brought 
into this state; or that of the time of the commencement of the 
suit; or of the date of the judgment; or of the execution sale ? It 
seems to us that that execution law should govern which first enter- 
ed into and formed a part of the contract in the case ; and as it was 
made in IBinaiSy no law of this state, at its date, could form a part of 
it, nor do we see how our law could become incorporated into that 
contract, until it underwent some change within the limits of this 
state. The bringing it within these limits was no change in the 
contract, nor was the commencement of suit upon it ; and indeed it 
may not necessarily have been brought into this state till the day it 
was produced in evidence on the trial of the cause, which was the 
day of the rendition of judgment upon it. We do not discover that 
the contract in question underwent any change till it was merged in 
a judgment. Whether that was such a change as gave the plaintiff 
a vested right in the law of the state as it then existed, or whether 
the law at the time of the sale should guide the officer, need not now 
be enquired into, as the law at the rendition of the judgment was the 
same, upon the point in question, as the law at the time of the sale." 

It was next determined that the execution law approved February 
11th, 1843, which provided that no property should be sold on execu- 
tion for a less sum than its fair value, to be ascertained by an ap- 
praisement, was in force in the county of Ripley, at the date of the 
judgment. The opinion then proceeds as follows : 

" The testimony shows that the sale in this case was at a price, 
at most, not exceeding two thirds of the fair value of the property 
sold, and hence, as the fact assumed by the counsel in his third posi- 
tion is shown not to exist, we shall not be under the necessity of 
passing upon the question of law raised upon that assumed fact. 

" The question remains to be considered, whether the sale, being 
ill violation of the law prohibiting the sale of real estate on execu- 
tion for less than its fair value, is void as to a purchaser not shown 
to have had actual notice of such violation. The doctrine is well 
settled that all purchasers at sheriff^s sale are bound to know that 
those facts exist which give the officer power to sell, being, generally. 
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the judgment of a competent court and a legal execution. This ii 
certainly right in principle, as the sheriff, in the sale of real estate, is 
but an agent or officer of the law with limited powers, and we be- 
lieve it is universally acknowledged that a purchaser of property 
from a private special agent is bound to take notice of the extent of 
his powers, and that a purchase from such an agent w*hen he in not 
authorised to sell is invalid. And further, it will, we presume, not 
be controverted that a principal may revoke or modify the power by 
him conferred, when it is not coupled with an interest. If, then, the 
legislature sees fit to impose limitations upon the power of the 
sheriff to sell real estate, that body may do so, and the promulgation 
of a law making a restriction, would be notice thereof, to all the 
citizens of the state. 

" The legislature of oiu: state, did, a^ we have seen, in 1B43, by the 
law above quoted, impose an additional limitation to those before 
existing, upon the sheriff, and expressly prohibited him making any 
sale thereafter, except in cases when he was offered the value of the 
property as determined by appraisement. Afler the coming into 
force of this prohibition, then, the sheriff, in cases governed by it, 
had no power to sell without the existence of a judgment, an exe- 
cution, and a bid equal to the value of the property offered. The 
sale under consideration we have already determined was under 
this prohibition; it was without an appraisement, was for less than 
the fair value of the property, and was consequently void for want 
of power in the sheriff to make it. See Hatrison v. Doe^ 2 Blackf. 
1 ; Chapman v. Hanoood, 8 id. 82; GanUcy^s Lessee v. Ewing^ 3 How. 
U. S. R. 707." 

Jxvdgmeni affirmed^ &c. 



Davis v. Melvin and Bass, 

Practice.— A party alleging error must show error, or it will be presumed the court did right 

Cross errors may be assigned. 

Costs.— When more than three witnesses are called to impeach the credibility of a witness 

called by the opposite party, the provisions of $ 248, ch. 40, R. S., respecting the taxation of 

costs, are applicable. 

ERROR to the Lawrence Circuit Court. 

Davis, the plaintiff in error, sued Melvin and Bass in an action of 
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trespass. Upon a motioh for a new trial, one of the reasons filed 
was : — ^ That the defendants during the progress of the cause treat- 
ed some of the jurors trying the cause, to spirituous liquors." In 
support of his motion, and to establish the fact of such treating, 
** the plaintiff proposed and offered to examine orally, on oath, 
PhSlip Rater and William PrOy to which the defendants olirjected. 
The objection was sustained by the court, and said witnesses were 
not permitted to be sworn," with a view to such (»til examination. 
This was the only error assigned by the plaintiff. 

It also appeared that on the trial, one McDonndly had been exam- 
ined as a witness on behalf of the plaintiff, and &e defendants 
called and examined fifteen witnesses to impeach his credibility; 
and the court, on motion of the plaintiff, ordered the costs of all but 
three of these witnesses to be taxed against the defendants. This 
decision of the court is assigned as enror by the defendants. 

TFolte, for plaintiff in error. 
Dunham^ contra. 

&irfH, J. — ^^The record shows nothing to authorise the conclusion 
that the court erred. 

^ The persons whom the plaintiff wished to have sworn may not 
have been competent witnesses. The party alleging error must 
show error, or it will be presumed the court did right. It is therefore 
unnecessary to decide, in this case, whether, as a rule of practice, 
oral testimony should be received of such facts, in support of a mo- 
tion for a new trial. 

'' The Revised Statutes, ch. 40, § 248, p 718, provide^ that if 
either party shall cause more than three witnesses to be subpcenaed 
to prove the same identical facts, such party shall pay the whole 
costs occasioned by such additional number of witnesses. The pro- 
vision is general, and we cannot say it is not applicable when the 
witnesses are called to impeach the credibility of other witnesses» 
As the record does not show the contrary, it must be presumed that 
the witnesses, in this case, all testified to the same identical fact." 

JudgnunU affirmed^ &c. 
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The White Water Valley Canal Co. and Bruning v. Dow. 

Tbebfass.— In an action of, the plaintifT may racoyer without proof of malice. 

EvuKHUL .— When a witness is objected to on the groond of incompetency, such ground of ob- 
jection must be pointed out to the court, or the oremiling of the objection cannot be aangn- 
ad for error. 

JusTKxs OF THE FfeACE.— Jurisdiction of, in actions foonded upon torts. 

APPEAL from the Franklin Circoit Court. 

This was an action brought by Daw against the appellants. The 
declaration alleged that the defendants maliciously, &c., and mOh 
oat any reasonable or probable cause, procured a writ of attachment 
to be issued by a justice of the peace, commanding Bruning^ who 
was a constable, to summon one Bodcn^ tlie captain of a certain 
canal boat of the plaintiff's to answer the Canal Ccmpanjf in a plea 
of debt under 100 dollars, and also to attach the boat, &c. ; diat the 
constable by virtue of said writ, and by direction of said Canal Ccm- 
panjf attached the boat, being of the value of 800 dollars, which boat, 
through the negligence of the constable was afterwards sunk; that 
the writ was returned, the cause tried on its merits, and the defend- 
ants and the boat acquitted and discharged. Plea, not guilty. Verdict 
and judgment for the plaintiff. 

The main points relied on by the appellants are stated in the fol- 
lowing extract from the opinion given by the court. 

Parker and Newman^ for appellants. 
Jfynuaij contra. 

BtACKFosD, J. — *^ On the trial the defendants asked the court to 
charge the jury, that if they should believe from the evidence that 
the defendants did not act towards the plaintiff irom malicious mo- 
tives, they should find for the defendants. This instruction was 
refused. Whether this refusal was correct or not, depends upon the 
nature of the action. There is in the record an agreement of the 
parties, stating that the suit before the justice, was for a tort, in the 
violation of the bye-laws of said Canal Company ^ in form of debt ; 
and that in the Circuit Court, the Canal Company amended their 
cause of action at the AuguH term, 1845, and claimed 100 dollars; 
that the defendant demurred to the amended cause of action, and 
that the court sustained the demurrer and gave judgment against the 
company. 

^' The cause of action in the suit before the justice being in tort, 
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he had no jurisdictioii for so large a sum as 100 dollars, the amount 
daimed, and &e procesB, therefore^ under which the boat was attach- 
ed, was illegal and void. 

^That being so, the case stands as if the boat was alleged to have 
been taken without any authority ; and the cause of action descri- 
bed in the declaration may be considered as being in trespass de bonis 
€uportatis. The charge is that the defendants maliciously, and with- 
out probable cause, procured a void writ against the plaintiff's boat ; 
and that one of the defendants by virtue of such writ, and by the 
direction of &e other, took the boat, &c. That is a charge of tres- 
pass against both the defendants. 

^ It is true that the declaration shows that in the writ the action is 
called trespass on the case, but that makes no difference. Although 
the writ is in case, still, if the declaration sets out a cause of action 
in trespass, the plaintiff may, under the statute, require the suit to 
be considered an action of trespass. Hines v. Kinnisan 8 Blackf. 1 19. 

*^ Viewing the action, therefore, as in trespass de boms asporiatiSf 
the refusal to give said instruction was right, as the plaintiff might 
then recover without proof of malice. 

** The court gave the following instruction : ' If the boat was wan- 
tonly and without any reasonable cause attached and taken from the 
plaintiff, and sunk and destroyed, or nearly so, the jury may find the 
best damages proved in favor of the plaintiff.' The defendants ob- 
jected to this instruction, but we see no cause for the objection. The 
record does not profess to contain all the evidence, and we, therefore, 
do not know the circumstances under which the boat was taken, or the 
damages to which &e instruction refers. 

** BodeHj the captain of the canal boat was examined as a witness 
by the plaintifi^ though objected to by the defendants as incompetent. 
Bat as the cause of the incompetency does not appear to have been 
pointed out to the Circuit Court, the overruling of the objection 
cannot be assigned for error. Camden v. Dorcmus^ 3 Howard, 515. 

JudgmtnJt fffirmedf &;c. 
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SiMCOKE V. Frederick and Another, 

Retlitin.— What an avowry is. Necessary evidence under the pleas of non eepU, and pro? 
perty in the defendant, and in a stranger. 

ERROR to the Whitley Circuit Court. 

Replevin against the sheriff of Whitley county. The writ though 
delivered to and executed by the coroner, was addressed to the 
sheriff, and upon a motion made by the defendant to quash the writ 
for that reason, the plaintiffs were permitted by the court below to 
amend the writ by substituting the word ^^cortmer^* for that of 
**sheri^* in the address. Held, that there was no error in permit- 
ting this amendment to be made. Weaver v. Jackson^ 8 Blackf. 5. 

The defendant pleaded, 1st: Property in one Vandcwater^ dbsqut 
hoc that the goods were the property of the plaintiffs ; and 2nd: He 
avowed the taking of the goods by virtue of a writ of execution 
called a Ji. fa, in favor of one Gardner against said Vandewaiery 
whose goods he averred those in controversy were. A motion to 
reject this so called avowry was overruled. 

Held, that this motion should have been sustained. That this 
nominal avowry amounted to nothing more than a plea of property 
in YaTtdewaJter^ and as there had already been a plea to that effect 
pleaded, the one in question should have been rejected on motion 
Mann v. Perkins^ 4 Blackf, 271 . 

To the pleas of property in Vandeicatery replications were filed re- 
afiirming that the goods were the property of tiie plaintiffs. The 
issues thus made were submitted to a jury, who were instructed by 
the court that they should be satisfied by the evidence that the prop- 
erty of the goods was in Vandeimtcr, or the plaintiffs would be 
entitied to a verdict. 

iJ. Cooper^ for plaintiff in error. 

Perkins, J. — ^^* Whether the avowry was substantially defective as 
a plea of property in a stranger, for want of a traverse of property 
in the plaintiffs, we shall not now enquire. See Prosscr v. Wood- 
ward, 21 Wend. 205 ; WaljxJe v. Smith, 4 Blackf. 804. The oflice of 
an avowry is not to deny property in the plaintiff, but to set up some 
legal right in the defendant to take the property in dispute, without 
regard to its ownership, as that it was subject to distress for renti 
damage feasant, &c. The pretended avowry in this case makes no 
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attempt to show snch aright, and, as we have said, amounts, atbest, 
to nothing more than a plea of properly in a stranger. Mann v. 
PerkinSf supra; Martin v. /Zoy, 1 Blackf. 201 ; Harris v. McFadden^ 
2 id. 71; Wright v. Matthews, id. 187; Larkin v. WUbum, id. 343; 
Given v. Blann, 3 id. 64. 

<* The instruction was wrong. The plaintiff in replevin as in trover, 
ejectment &c., must recover upon the strength of his own title, and 
when that title is not admitted by the pleadings it must be proved. 
Under the issues in this case the title of the plaintiffs was denied, 
and the burden of proving such a title as would support the action 
of replevin was upon them. The plea of nan ecjrit in replevin admits 
property in the plaintiff. The plea of property in the defendant or 
in a stranger does not. 1 Smith's Lead. Cas. 266 (2d ed.); Prosser v, 
Woodioardi supra, Walpole v. Smith, supra, Burgis v. Gentry, 6 
Blackf. 261 . If, therefore, it was not shown in this case that the 
property of the goods was in Vandcwater, still the plaintiffs were not 
entitled to recover without proof of property in themselves." 

Judgment reversed, &o. 



SupBiTER V. Wilson and Vawter. 

ATrAC&]iBiiT.--A bond ezeciited by the plaintiff in attachment after the writ had issued, held 
yaUd. 

ERROR to the Jennings Circuit Ck)urt. 

This was an action of debt. The declaration alleged that on the 
1 8th of March, 1845, Wi&on procured a writ of domestic attachment 
to be issued by the clerk of the Jennings Circuit Court against the 
property of Sumpter, which writ was delivered to the sheriff, who by 
the direction of Wilson took into his custody certain personal prop- 
erty of the plaintiff of the value of 235 dollars and 40 cents ; and 
that said Wilson and Smith Vawter, made and filed their bond, condi. 
tloned that said Wilson should well and truly prosecute his said writ 
of attachment, and pay all damages which the plaintiff might sustain 
if the proceedings of said Wilson on said writ of attachment should 
be wrongful and oppressive. For breaches of said bond, the plain- 
tiff alleged that at the September term, 1845, said Circuit Court, on 

the motion of the plaintiff, quashed said writ of attachment and set 
9 
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the proceedings thereon aside; — that at the time said writ was sued 
out, the plaintiff was a bona fide resident of said county and had not 
concealed himself bo that process could not be served upon him, as 
the said Wilson well knew; — ^that by reason of the sueing out of 
said writ, and said proceedings thereon, the plaintiff was iiyured, &c. 
The defendants pleaded, iiUer ciia^ that said bond was executed 
after the issuing of said writ of attachment, and that for that reason 
alone, the proceedings in the attachment suit were quashed aa 
alleged in the declaration. A demurrer to this plea was overruled 
and the defendant had judgment. 

M. O. Bright J for plaintiff in error. 
/. 67. Marshall^ contra. 

Smtth, J. — ^^*The question before us is, whether the facts alleged 
in this plea constitute a bar to an action on the bond. We think 
they do not. In Sherry v. Forseman, 6 Blackf. 56, in an action upon 
a bond executed to procure a writ of replevin, there was a plea that 
the writ was dismissed, at the instance of the plaintiffs, on the 
ground of defects apparent on the face of the affidavit and writ, 
which was decided to be insufficient. That the writ was dismissed, 
in this case, because the bond was not executed until after the writ 
issued, affords no stronger reasons for holding the bond itself invalid. 
In the case of Spcake and Others v. The United States^ 9 Cranch, 28, 
a bond, upon which the suit was brought, was given under the em- 
bargo laws which required such bond to be given before a clearance 
issued, and a plea that the bond was not given until after a clear- 
ance had been issued and the ship had sailed, was held bad on 
demurrer." 

Jvdgmcnt reversed^ &c. 
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Justice and Another v. Charles. 

Promissory Notes. — The payee of a note drawn payable with umirioos interest, cannot aban- 
don the note and recover the original consideration with legal interest under the common 
counta 

A note drawn payable with usurious interest is, in legal effect, a note payable without interest 

ERROR to the Winpie Circuit Court. 

Debt by Charles against Enoch P. and Henry Justice. The dec- 
laration contained three counts. The first was upon a note for 
$250 ; the second upon a note made by the defendants in favor of 
the plaintiff for $530 ; and the third for money had and received. 
The defendants pleaded the general issue and three special pleas. 
Finding and judgment for the plaintiff for debt and damages amount- 
ing to 1000 dollars. 

On the trial the plaintiff introduced in evidence a note made by 
the defendants on the 2d of February^ 1842, in favor of the plaintiffs 
for $530, payable on demand with ten per cent, interest. The in- 
troduction of this note was objected to, but the objection was over- 
ruled, and the plaintiff then surrendered said note to be cancelled, 
and proved that it was given in consideration of a certain note for 
$500 and interest which had accrued thereon to the amount of $30, 
executed by the defendants to one BcddtmUy and by him assigned to 
the plaintiff. Upon this evidence the plaintiff moved the court to 
render judgment for the amount of said note executed to Bcddwiny 
with interest at the rate of six per cent from the 2d of February y 
1842, which was done notwithstanding it was objected to by the 
defendants. 

Perry and Test^ for plaintiffs in error. 
Newman^ contra. 

Smtth, J. — ^'^The legal rate of interest in this state, at the date of 
the note for $530 was six per cent. It is enacted by the Revised 
Statutes of 1843, ch. 31 § 20, that no contract for the payment of 
money with interest at a higher rate than six per cent, shall be ren- 
dered void in consequence of the agreement lor such usurious inter- 
est, but that, whenever in any action brought on such contract it 
shall appear that usurious interest has been contracted for or recei- 
ved, the defendant shall recover his full costs in such suit, and the 
plaintiff shall only recover judgment for the principal sum due him, 
without interest thereon, or if he shall have received any part there- 
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of before the rendition of the judgment, the same shall be deducted 
from the principal sum and judgment shall be rendered for the 
balance. It has been decided in Aftdretos v, AusseUj 7 Blackf. 474, 
that this statute operates retrospectively so as to embrace contracts 
made before its passage, and it must therefore be considered appli^ 
cable to the present case. There can then, be no difficulty in 
ascertaining the amoimt the plaintiff was entitled to recover upon 
the note described in the second count, as it appeared that that note 
had been drawn payable with usurious interest. But it is contended 
by the plaintiff below, who is now the defendant in error, that he 
had a right to fall back to the note executed by the defendants to 
Baldwin and by him assigned to the plaintiff, as the original consid- 
eration of the debt sued upon, and recover the amount of that note 
with interest under the common count. This view, it appears, was 
sustained by the Court below, but we think it was erroneous. It 
would be a manifest evasion of the penalty which the statute in^ 
tended to impose upon persons for attempting to take usurious 
interest, that is, the forfbiture of all interest and of the right to reco- 
ver costs in a suit upon an usurious contract. If the plaintiff in 
such suit had only to fall back to the original considerationi and 
recover that with legal interest imdef the common counts, the at- 
tempt by statute, to prohibit the recovery of any interest in such 
cases, would be wholly nugatory. That the consideration, in this 
case, was a prior note, cannot make any material difibrence, A 
contract to pay the amount of a precedent debt with interest greater 
than the legal rate, cannot be any less tainted with usury, than if it 
had been for money advanced at the time the contract was made, 

" The case of the Indianapolis Insurance Company^ v. Broum^ 6 
Blackf. 378, seems to be relied upon by the defendant in error to 
sustain the decision of the court below upon this point. But that 
case is easily distinguishable from the present. In that suit, a note 
given in consideration of the amount due upon a former note was 
held entirely void^ and, therefore, the old note could not be consid^ 
ered cancelled. The case stood just as if no new note bad been 
given> and on that ground it was decided that the old note could be 
given in evidence under the common counts. In the present case, 
the new note was valid. The plaintiff below, under the second 
count was entitled to recover the principal without interest, but as 
the judgment was for a larger sum, being as shown by the bill of 
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exceptionB for $500 with nearly four years interest and the costs of 
the suit, it was, therefore, eironeoos. 

^Mt is contended, indeed, by the plaintiff in error that the note for 
$530, payable with ten per cent interest^ was not admissible under the 
second count, as the note described in the count is not alleged to. 
bear any rate of interest. But it has already been decided by this 
court, that these words in the note do not render it objectionable on 
the ground o£ a variance. The legal effect of the note is correctly 
described in the declaration, as it is in fact for the payment of $530 
without interest.*' 

After this opinion was given, the defendant in error entered a re- 
mittitur of the interest and costs included in the judgment below, 
and the judgment was then affirmed as to the residue, without costs 
in this court. 



LocKWooD r. The State. 

JuRismcnoN — Of this Court, from a judgment of a circuit court for a contempt. 

This was a motion for a supersedeas in the case of a judgment of 
the Tippecarioe Circmt Covat, 

The applicant, 2{u/t£^ A. Lochwod^ an attorney and counsellor at 
law, in obedience to a subposna, appeared before the grand jury of 
the said court, to give evidence. The foreman of the jury, author- 
bed by statute to administer oaths to witnesses, offered to adminis^ 
ter the following oath to Mr. Lockwood: ^^ You do solemnly swear 
that the evidence you shall give to the grand jury shall be the truth, 
the whole truth and nothing but the truth, so help you God." He re- 
fused to take the oath, on the ground that it was too general and 
therefore unlawful. For that refusal the court adjudged the witness 
to be guilty of a contempt and fined him fifty dollars. 

Blackford, J. — ^* This application must be refused, as we have no 
jurisdiction in cases of this kind. The State y. Tipton, 1 Blackf. 166. 
The 114th section of ch. 38. R. S. is relied on to show that as the 
applicant is an attorney and counsellor at law, we have jurisdiction 
of the cause. But that section, we think, applies only to cases where 
a lawyer has been a4judged guilty of a contempt for some miscon- 
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duct in hi0 office. In the present case, the party's offence related 
not to any official act, but to his conduct as a witness.'' 
Motion overruled^ 



Hemdeisov and Others v. Dbnnison and Others. 

Cbancxrt.— The recoitl should show that all the defendants included in a decree rendered jmv 
eMt/^Mo, had notice. 

ERROR to the Men Circuit Court. 

Bill in chancery against Henderson, Stapleford, and Prichard. It 
was shown by the record that on the 26th of October y 1844, &e com- 
plainants appeared, and the defendants, Henderson and Prichard, 
also appeared. StapUfordj being called, made default, and on mo- 
ticm of the complainants' solicitor, a demurrer to the bill, which had 
been filed by Prichard, was overruled, and upon like motion, a plea, 
which had been filed by Henderson, was rejected. Thereupon, the 
bill was taken for confessed against all the defendants, and a decree 
was rendered for the complainants. 

Per Curiam. — It does not appear that SUipleford had notice of the 
suit by process or otherwise. It was therefore erroneous to take the 
bill as confessed against him. Reed v. Olover, 6 Blackf. 345; Ship' 
ky y. MiUMl, 7 Blackf. 472. 

On overruling a demurrer to the bill, if requested, the court should 
give the defendants a reasonable time to answer. Lcfaivor v. Jus* 
tice, 5 Blackf. 366. 

Decree reversed* 
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NoiTHEiH and Others v. The State, &c. 

EzfiCDTioN— When voezpired, may be deliYered by a constable going out of office to his suc- 
ceesor.— A growing crop sold by the execution defendant, by parol, before the execution is- 
■oed, not snigect to it 

ERROR to the Dearborn Circuit Court. 

. Debt on an official bond, against a constable and his sureties. 
Two breaches were assigned. 1st. Failure to return an execution. 
2d. Failure to collect the money on the execution. 

The defendants filed a plea to the first breach, alleging, in sub- 
stance, that on the 10th of Jlfe^, 1845, the said Northern, he having 
previously gone out of office, delivered said execution before the re- 
turn day thereof and before it had been executed, to one Peter H. 
Etmngf who had then been duly elected and qualified as a constable 
of said township, &c.; and who accepted and received the same, 
&c. A demurrer to this plea was sustained. 

By the Revised Statutes, § 422, p. 750, it is provided that, '< If 
any officer to whom an execution shall have been delivered, shall 
die or go out of office, before such writ shall have been executed, his 
successor, or any officer authorised by. law to discharge the duties of 
such office, in such case, shaU proceed thereon in the same manner, 
tiiat the officer to whom such writ was originally delivered might 
have done." 

BM: That this section authorises a constable going out of office, 
to deliver to his successor unexpired executions; and of course ex- 
cuses such constable firom returning those so delivered, and that, 
consequently, the demurrer to the above plea should have been 
overruled. 

There was a plea to the second breach, that while the execution 
was in the hands of Nortfiem, the execution defendant, one Griffin^ 
had no property subject to it. Replication in denial and issue. It 
was proved under this issue, that in Majf or June, 1844, Chriffin had 
a crop of com growing on rented land, which com was then two or 
three inches high ; and that he then sold said com in good faith to 
one Chff. The execution in question did not issue until the month 
oiAvgust following; and unless the com above mentioned was sub- 
ject to it, Griffin had no property upon which the constable could 
have levied. 
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Held: That such a sale to Chff was not within the statute of frauds ; 
and that the proof did not authorise the finding of the issue for the 
plaintifi*. 

Judgment rcversedy &c. 

Brown and Dumont, for plaintiffs in erorr. 
Spooner^ contra. 



Thb State cx rel. the Board of Commissioners op the County op 

Dearborn v. Callahan. 

Ck>RFOiiATiONS. — ^The corporation of the town of Lttwreneeburgh was empowered by the act 
of the 4th of January^ 1844, to execute a bond conditioned to fit up and repair certain 
buildings. 

ERROR to the Dearborn Circuit Court. 

Debt against the defendant in error as one of the obligors of a 
joint and several bond, purporting to have been executed by the cor- 
poration of the town of Lawrencdurghf with the defendant and sev- 
eral other persons as securities. The bond was made payable to 
the State, and the condition Was, that said corporation would fit up 
and repair certain public buildings for the use of the county of Dear- 
bom. Breach, that said corporation did not fit up and repair one of 
said buildings, namely the jail in the said town of Lawrcncdurgh. 
The declaration contained three counts difiering only in the state- 
ment of the parties by whom the bond was alleged to have been 
made. The first count stated that the bond was made by the said 
CaHa/ian, with other persons, and the corporation of the town of 
Lawrenceburgh by the name and style of the president and select 
council of said corporation. The second count stated, that the said 
Callahan (and fifteen other persons, whose names were set out) 
with Jeremiah Crosby, president of the select council of said town of 
Lawrencebufgh, for and on behalf of the corporation of said town, 
made their bond, &c. The third count was similar to the second. 
The defendant obtained oyer of the bond and demurred generally 
to each count. The demurrers were sustained, and judgment was 
rendered thereon for the defendant. 

Held: That the demurrers admitted that the bond was executed 
by the corporation of the town of Lawrcnccbargh, and that the power 
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to execute luch a bond, if it did not before exist, was given to the 
corporation by an act approved Joamary 4th, 1844. 

Judgment reversed^ &c. 

E. Dumont^ for plaintiff in error. 

Spooner^ contra. 



McMuLLEN and Others v. Furmoss and Others. 

ERROR to the Men Circuit Court. 

This was a bill in chancery to foreclose a mortgage. The bill 
was taken for confessed and a decree rendered for a sale of the 
mortgaged premises. The bill contained no allegation as to 
whether any proceedings had or had not been had at law for the re- 
covery of the mortgage-debt, and this omission of the bill was as- 
signed for error. 

Cderick and WcdpoUy tot plaintiffs in error. 

Blackford, J. — ^^'As the statute enacts that the bill sludl state 
'^ whether any and what proceedings have been had at law for the 
recovery of the debt," the omission of such statement in the pre- 
sent bill is fatal. R. S. p. 461. 

If no proceedings had been had at law for the recovery of the 
mortgage-debt, the biU should have so stated; and if there had been 
any proceedings at law on the subject, the bill should have shown 
what they were." 

Decree reversed^ &c. 



The State v. Paine. 



An indictment was, in this case, quashed in the Circuit Court, on 
the ground that it did not sufficiently state the time when the alleged 
offence was committed. The indictment was as follows : 

'* State of Indiana) Hendricks Circuit Court, 
Hendricks county. ) October term, 1846. 

" The grand jurors for the State of Indiana, empannelcd, sworn, 
10 
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and charged to enquire within and for the body of the county of 
Hendricks aforesaid, upon their oath present, that John Pamey late of 
said county, on the third day of October, in the year cforescddy &c. 

Per Curiam. — ^** We think the words ^Hendricks Circuit Court, Oc- 
tcber term, 1846,' are a part of the indictment, and that tlie state- 
ment below, * on the third day of October, in the year aforesaid,' re- 
fers to those words and charges the time of the commission of the 
offence with sufEcient certainty." 

Judgment revei*sed, &c. 

Ketdiam, for plaintiff in error. 

Brown and Parker, contra. 



Ward and Others v. Kelly. 

Cbancery. — ^In proceedings against infants or lunatics, the record should show that exhibits, 
read on the hearing, were proved. 

ERROR to the Tippecanoe Circuit Court. 

In this case a bill was filed by Kdly, to foreclose a mortgc^ge exe- 
cuted by one Robert Ward, His widow, who was a lunatic, and his 
heir, an infant, were made defendants. After service of process 
gyardians ad litem were appointed by the court for each of them. 
The guardians answered in the usual form, requiring proof of the 
matters charged in the bill, and the court thereupon set the case 
down for hearing on the bill, answers, and exhibits, and decreed in 
favor of the complainant the amount of the mortgage debt with in- 
terest, and a sale of the mortgaged premises. The record did not 
show that any evidence was offered. 

Mace, for plaintiffs in error. 
Orihy contra. 

Smith, J. — ^''The decree must be reversed. Without' deciding 
whether the appointment, by the court, of a guardian ad litem for a 
lunatic, is the proper course to be pursued in such cases, as to which 
we give no opinion, it was necessary that the exhibits should have 
been proved to have authorised their admission; and it should ap- 
pear, by the record, that such proof was made. GaUiony. McCadin, 
1 Blackf. 95, n.; Pell v. Farquar, 3 id. 48; Fellows v. Stielmire^ 5 id. 48. 

Decree reversed^ &c. 
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Snpp V. Cole. 

APPEAL from the CarroO Circuit Court. 

Debt on a note for fifty-five dollars. Plea, nS debet. It was 
proved'that before the plea was put in, the parties were together diii- 
puting about the amount due on said note, which amount was fixed 
at forty dollars, — ^that that sum was paid, and it was agreed that the 
suit commenced on the note was settled and to be dismissed at the 
plaintiff's costs. 

Hddf per curiam — ^That the fact that the parties in a dispute about 
the payment of the note, agreed on forty dollars as the sum to be 
paid on it, is evidence that the balance of the sum specified in the 
note had been previously paid, and is not to be taken as an agree- 
ment to receive a less sum in discharge of a greater. 

Mace, for appellant. 

Allen, contra. 



CoMLY V, Strader and Another. 

DowER-^Ril^t of, ne^uired b^ divorce. 

ERROR to the Jefferson Circuit Court. 

A petition was filed by the plaintiff in error, praying for the as- 
{signment of dower in lands of which her husband was seized during 
coverture, and which were aliened by him to the defendants in 1836, 
the petitioner having been, in 1844, divorced from her said husband 
upon a bill filed by her against him. 

Held, That the petition was rightly dismissed, and that the 57th 
section of chapter 35, R. S., which gives the right of dower in such 
cases, whatever effect it may have in the case of lands aliened sub- 
sequently to the passage of the act, cannot affect a title procured 
from the husband before the law was enacted. 
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SmTH V. McFall and Another. 

Tresfassino Animals— In an action for damages sustained by, it is not necessary to arer in 
the declaration that a demand had been made for such damages. 

ERROR to the Marian Circuit Court. 

The plaintiff having procured an asdesement of damages sustain- 
ed from trespassing animals, filed it in the office of a justice of the 
peace, in the form prescribed by $ 5, ch. 22, R. S. ; appending there- 
to a statement that the animals were the property of the defendants. 
The justice thereupon issued a summons against the defendants, 
who appeared and moved to dismiss the cause for want of a suffici- 
ent cause of action. This motion was overruled by the justice, who 
proceeded to try the cause and rendered judgment for the plaintiff. 
The defendants appealed to the Circuit Court, where they renewed 
their motion to dismiss, and it was there sustained. 

Brown and Porter , for plaintiff in error. 
JR. L. WalpolCf contra. 

Per Curiam. — " The cause of action is alleged to be deficient, in 
not stating that a demand had b^en made of the defendants for the 
damages assessed, before the suit was brought. The 7th section of 
the chapter above refeired to, provides that upon filing such certifi- 
cate the justice shall issue his summons, &c. It is true, the section 
immediately preceding requires a demand to be made before the 
right of action accrues, but though it would be necessary to prove 
upon the trial that such demand had been made, the only cause of 
action required to be filed is the certificate. It has been decided 
that in actions of debt on penal bonds conditioned for the perform- 
ance of covenants, before ajustice of the peace, no statement of the 
demand, except the filing of the bond, is necessary. Olds v. The 
State, fiBlackf 91." 

Judgment reversed^ &c. 
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Ingessoll and Bouck v, Embcexson. 

Bailment. — A bailee of goods for a particular purpose, has no power to sell them in contra- 
vention of such purpose ; and a sale by such bailee, though to a haoajtde purchaser, without 
notice, will be ^oid. 

APPEAL from the Allen Circuit Court. 

Replevin, by the appellants against the appellee, for a canal boat 
Pleas, Ist. non ccpU; 2d. non detinct; 9d. property in the defendant} 
4th, 5th, and 6th, property in other persons. There was a trial by 
jury which resulted in a verdict for the defendant. Motion for a new 
trial overruled and judgment de rctomo. 

It appeared by the evidencb that in December y 1842, John J. HdUi- 
day 4* Co,y being the owners of said boat, then lying in the harbor 
of Cleveland^ Ohioy mortgaged it to IngersoB 4* Bcfwcky to secure the 
payment of certain drafts drawn in favor of the latter persons. It 
was stipulated in the mortgage, that said IngersoU Sf Bouck should 
take possession of the boat, and hold the same until the drafts should 
be paid. They accordingly took possession of the boat and kept the 
control of it until the spring of 1833, when they permitted Ctidcon 
HotHday^ a brother of John J. Hollidayy to run the boat as captain, 
taking from him a memorandum in writing by which he agreed to 
run said boat for IngersoB Sp Bou^k, and to pay them all her earn- 
ings over and above the expenses, to be applied towards the pay- 
ment of said drafts. It was the understanding, at the time of this 
agreement, that the boat was to be run on the Ohio canal, but short- 
ly after, the said Gideon, without the knowledge of IngersoB 4* Bouck, 
took her to Toledo to be run on the Wabash and Erie canal. 

This suit was commenced in October, 1844. The boat was then 
at Lafayette, in this State, in the possession of the defendant, Em- 
nwrson, of whom a demand had been made, but who refused to de- 
liver her to the plaintifTs. But a small part of the mortgage debt 
had been paid. 

The defendant introduced some evidence to prove that Gideon 
HoBiday sold the boat, in the Spring of 1844, to one John Hains, who 
sold her to Tliomas Hains, who sold her to the defendant. 

Coombs, for appellants. 

EdgerUm, Wallace, Cderich and Walpde, contra. 

SMrni, J. — ^*' Having shown a prima facia right to the possession of 
the boat, the verdict should have been for the plaintiffs, unless the 
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defendant proved that he had a better title. This he, certainly, 
failed to do. Gideon HoUiday appears to have come into the poeses- 
sion of the boat through the plaintiffs as their bailee. As such he 
had no authority to sell and a title derived through him was vvholly 
worthless. If a bailee of goods for a particular purpose, transfers 
them in contravention of such purpose, even although it be to a bona 
fiie vendee without notice, the latter cannot resist the claim of the 
owner. KUchdl v. Vanadary 1 Blackf. 356 ; Story on Bailments, 79. 
There may be, it is true, exceptions to this general rule. Thus it is 
said in DyerY. Pearson^ 3 B. &G. 42,thi^tif thei^al owner of goods 
suffbr another to have possession of hip property and of those docu*> 
ments which are the indicia pf prppeiiy, und thus enable such other 
to hold hifnself q\^% tp the wprld afl having both the possession and 
ownership, then, perhaps, a sale by suoh person would bind the tnie 
owner. But this was in a case quite diffiarent flK>m that now under 
consideration. Gideon HcHfiday b not shown to have had any other 
indicia of ownerphip, than the mere possession and control of the 
boat as master, and that is not sufficient to bring the case within 
such an exception." 
Judgment reversed^ &c. 



VicKERY u. Walker. 

Vkkery covenanted with Godlove Walker^ to pay a sum of money 
%b J. D. Walker, He fhiled to do so, and /. D« Wciker sued and had 
judgment below. 

HpLp, That the judgment was erroneous. The suit should have 
been in tUe name qf Godhwi Walker. 1 Oh. PI, 8. 

Judgment reversed. 



Lanois 17, Shankltn. 

Held, That in an action on the case for slander, the general issue 
|i.nd a plea of justiScation having been pleaded, an instruction re- 
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quested by the defendant, to the effect ; that if the jury found the 
plea of justification not ftdly sustained, but that the testimony 
strongly conduced to establish the larceny charged in it, that fact 
might go in mitigation of damages ; should have been given. Byr- 
keU V. Mmofum, 7 Blackf. 83 ; 1 id. 366; 6 id. 50. 
Judgment reversed^ &c. 



Brewington t^. Lowe. 

Ficxmous SviTS.--CoiirtB shoiild not take eognixMiwi <£ 

ERROR to the Detoiorn Circuit Court. 

The record, in this case, purported to contain the proceedings in 
an action of trespass quare dausnmjr^it^ instituted in the Dearborn 
Circuit Court, by Breumgton against Ltme, The declaration con- 
tained five counts, the locus in quo specified in each count being dif- 
ferent. The defendant pleaded, in abatement to the jurisdiction of 
the court, that the said several closes in the first, second, and third 
counts mentioned, were situated within the county of Ohio, and that 
the closes in the fourth and fifth counts mentioned, were within the 
county of Bxpley. The replications alleged that all of said closes 
were within the county of Dearborn^ tendering issues to the country. 
The case was then submitted to the court for trial and there was a 
finding and judgment for the defendant. 

It appeared by a bill of exceptions, that on the trial, the plaintiff 
offered certain testimony, with the view of establishing the fact, that 
by the act of the 27th of December ^ 1816, detaching a portion of the 
county of Dearborn for the formation of the county of Biplcy^ the 
former county was reduced so as to contain less than four hundred 
square miles of territory; and that, consequently, that act, as well as 
the subsequent acts forming the county of OAib, out of the territory 
then remaining to Dearborn count}'', were unconstitutional and void, 
and could not divest the courts of that coimty of the jurisdiction 
they had, previously, been authorised to exercise within the limits of 
the terrftoiy thus attempted to be detached. This testimony was 
excluded by the Circuit Court, and the exclusion of this evidence 
was the principal error assigned. 
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£. .Dunumt^ for plaintiff ia error. 
/. T. Brcwn and Kdso, contra. 

Sboth, J. — ^^ In the history given of this case by the counsel for 
the plaintiff in error, and his statement is confirmed by the counsel 
for the defendant, we are informed that this suit was not instituted to 
settle any matter really in controversy between the nominal parties, 
but as a device by certain persons, who believed ^ that the legislature 
had been imposed upon as to the quantity of land in Dearborn 
county,' when the acts above referred to were passed, and were de- 
sirous to test the constitutionality of those acts, by bringing them in 
question, in some way, before a judicial tribunal. These persons, 
accordingly, procured surveys to be made of the territory embraced 
within the counties of Dearborn and Ohipy and then instituted this 
action, avowedly for the purpose of testing the constitutionality of 
the acts of the legislature forming the counties of Bipley and Qiio, 
by describing closes in the different counts of the declaration, situa- 
ted in each of the several pieces of territory which had been taken 
by those acts from the county of Dearborn^ and thus raising an issue 
as to the jurisdiction of the Dearborn Circuit Court within the terri- 
tory thus detached. 

<< We think these proceedings were instituted under a mistaken 
apprehension of the proper jfimctions of the judiciary. Courts of 
justice are established to try questions pertaining to the rights of in- 
dividuals. An action is the form of a suit given by law for the 
recovery of that which is one's due, or a legal demand of one's right. 
Co. Lit. 265. In such actions if there is found to be a conflict of 
laws as they relate to the particular case under consideration, 
whether such conflict arises from constitutional reasons or otherwise, 
there can be no doubt that from the very nature of the case, a deci- 
sion must be rendered according to the laws which are paramount. 
But courts will not go out of their proper sphere to determine the 
constitutionality or unconstitutionality of a law. They will not de- 
clare a law unconstitutional or void in the abstract, for that would be 
interfering with the legblative power, which is separate and distinct, 
it is only from the necessity of the case, when they are compelled to 
notice such law as bearing upon the rights of the parties to a ques- 
tion legally presented for acyudication, that they will go into an 
examination of its validity ; and then, the decision has reference 
only to that particular question, except so far as it may operate aa 
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a precedent when it may afterwards become necessary to decide 
similar cases. But unless some individual right directly affecting 
the parties litigant is thus brought in question, so that a judicial de- 
cision becomes necessary to settle the matters in controversy be 
tween them relative thereto, the courts have no jurisdiction ; and it 
would be a perversion of the purposes for which they were instituted, 
and an assumption of functions that do not belong to them, to un- 
dertake to settle abstract questions of law, in whatever shape such 
questions may be presented. The impropriety of doing so in the 
present case, is manifest, from the fhcts, that the question professed 
to be litigated, considered with reference either to the point of law 
attempted to be raised, or the importance of the interests involved, 
is one of very grave character, and the parties who would be chiefly 
affected by its decision are not before the court and have no oppor- 
tunity of being heard. Indeed, it is well settied, that courts will not 
take cognizance of fictitious suits, instituted merely to obtain judi- 
cial opinions upon points of law. Lovghead v. Bartholomew^ Wright's 
Ohio R. 90; Hoover v. Hanna, 3 Blackf. 48 ; 4 John. R. 434 ; Cow- 
per's R. 37-^729; 1 T. R. 56 ; 3 T. R. 610; 3 T. R. 697 ; 1 C. and P. 
613. As we are distinctly informed by both parties that this is a 
fictitious suit, without enquiring into the grounds upon which the 
judgment was rendered, as it was for the defendant and only for 
costs, the judgment below will be affirmed at the plaintiff's costs in 
this court." 



Reser v. JoHNSoy. 

APPEAL from the Tippecanoe Circuit Court. 

This was a suit by the administrator of Samuel Reser deceased, 
against Jacob Reser y the fhther of the said Samuel^ to recover com- 
pensation for services rendered by the latter for the said Jacob, after 
the said Samuel came to the age of minority and before he left his 
father's house. The services rendered, were such as the said Samuel 
had been accustomed to render before he arrived at msgority, and 
without any agreement on the part of his father to pay for them. 

Judgment below for the plaintiff. 
11 
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Bairdy for appellant. 
Moux and Chase, contra. 

Per Curiam. — ^The judgment most be reversed. The law implies 
no obligation on the part of the father to pay for services rendered 
under such circumstances. Austin v. Fowler ^ 17 Vt.R. 556; Conder^s 
case, 5 Watts and Serg. 513 ; Wier v. Wier's adnCr. 3 B. Mon- 
roe, 647. 

Judgment reversed, &c. 



Sailors 17. Gabibril. 



Debt for the value of forty-nine cords of wood. The defence set 
up was, that the wood was delivered in part payment for a tract of 
land, bought by a parol contract under whiqh possession had been 
taken, improvements made, &c. 

Marshall and Glass, for plaintiff in error. 

Per Curiam, — A parol contract for the sale of land is void at law, 
notwithstanding possession taken, part payment made, &c. ; and 
the money paid on such a contract may be recovered back. Barick- 
man v. KuykendaU, 6 Blackf. 31. 

Judgment reversed, &c, 



Jordan v. Gatewood. 



Bmitkruftcy. — A plea that tho defendant had been discharged iui a voluntary bankrupt, 
should show that the debt sued for was not within the ozceptiooa of the bankrupt act, or 
was not incurred in a fiduciary capacity. 

ERROR to the Shelby Circuit Court. 

Scire facias in 1846, to obtain an award of execution upon a judg- 
ment rendered in 1840. Plea, a discharge obtained by the defen- 
dant, as a yoluntary bankrupt, under the act of Congress of 1841. 
Replication, that before and at the time of such discharge, the defen- 
dant, Crotewood, was seized of an undivided seventh part of a certain 
tract of land, to wit, &c., in the following manner : One John Hughes 
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seized in fee fdmple of said tract, conveyed it by deed dated 
Majf 25th, 1883, to one Sarah CkOewood during her natoral life and 
to her children (the defendant being one of them) and their asaigna 
forever. 

Hdd^ That there being no words of inheritance in the conveyance 
described in the replication, and the words ^^her chUdreri^ being 
words of purchase and not of limitation, the role in Shdhfs case 
does not apply, and a fee simple was not vested in Sarah Oatewood^ 
but she took an estate fcnr life, and her children vested remainders, 
which were snbject to execation and to the liens of judgments 
against them. Whether the remainders were estates for life or in 
fee it was unnecessary to decide. 

Hdd also, That a defendant who relies upon his discharge as a 
voluntary bankrupt, to defeat a suit brought against him for the re- 
covery of a debt, existing at the time of the passage oi the bank- 
rupt act, must show that such debt is not within the exceptions of 
the act; and that the plea, in this i^ase, was bad, because it did not 
show that the debt in question was not an excepted one, or one not 
incurred in a fiduciary capacity. Sackett v. Andrass, 5 Hill, (N. Y.); 
Stephens v. J52|y,6 id. 607; Vamumy. Wheeler, 1 Denio, 331 ; Maples 
V. BumsideSf id. 322. 

Judgment reversed. Sec. 

Moniscn and Major, for plaintiflT in error. 

ONcal, contra. 



McCoRMick and Others v. the President akh Trustees of the To^rv 

OP Lafayette. 

CoNSTiTunoirAL Law. — ^The right to take private property for public uses witliout coTnpen9a- 
lion having been previously made therefor. 

APPEAL from the Tippecanoe Circuit Court. 

The appellants filed a IhII of complaint against the president and 
trustees of the town of LnfageUe. An ii\junction was granted by the 
president judge of the TippecaiMe Circuit Court, in vacation, which 
was afterwards dissolved, on motion of the defendants' counsel, 
upon the bill, answ^, and exhibits. 

The bill charged that the defendants, as the corporate authorities 
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of the town of Lafa^Me^ had made an order, founded on the petition 
of certain citizens, to open and widen a certain street; that the ap- 
pellants were the owners in fee of all the ground which, under said 
order, would be taken for that purpose; that said ground, with cer^ 
tain buildings thereon, was of great value ; that the defimdanti weif^ 
threatening forcibly to enter upon said ground and remove feaid 
buildings ; that they had not paid or offered to pay the appellants 
for said ground and buildings, nor made any proviBion for such pay^^ 
ment ; and that the defendants were without properly from which 
damages that might be recovered against them could be made, and 
without the power to raise the money necessary to pay such 
damages. 

The defendants in their answer averred, that they were fully au- 
thorised as a body corporate and politic to make and enforce said 
order, by several acts of the legislature, which were set out. They 
admitted that they had not paid or offered to pay the compensation 
claimed 1^ the appellants, because they considered the sum thus 
claimed exhorbitant, and because the law provided a mode for the 
assessment of such compensation ; but they denied that they were 
without the means of paying such damages as the appellants would 
have been entitled to. 

No question was made as to the general power of the corporation, 

under the several acts referred to, to open streets, &c., but it was 

contended that such construction should not be given to the act of 

Janwam^ 19th, 1846, as would authorise the tearing down of the 

houses of the appellants, and the final appropriafion of their land 

to public uses, without payment having been first made therefor; or 

if such a construction was authorised by the terms of the act, then 

the act was in violation of the 7th section of the 1st article of the 

constitution of the State, which provides that no individual property 

shall be taken for public use, without consent, or without a just com* 

pensation being made therefor. 

Jtmes and Ingram^ for appellants. 
Brackett and Baird, conti*a. 

Smfth, J. — " There is nothing in the act referred to, making the 
payment of damages a condition precedent to the appropriation of 
land belonging to individuals, for the purpose of opening and extend 
ing streets ; but on the contrary, it, in terms, authorises such open- 
ing and extension, and provides a mode by which such individuals 
may afterwards proceed to obtain compensation. 



OP THE STATE OF INDIANA. 86 

'^ As the constitdtion, though it prohibits the taking of private pro- 
perly for public uses without compensation, does not prescribe any 
mode by which the amount of compensation shall be ascertained, 
such mode must necessarily be provided by the legislature. Such a 
mode was provided by the act under which the corporation of Lor 
fayette proceeded in this instance ; and it is similar in principle to 
those which have been frequently adopted, both in this State and 
throughout the Union, when the government has thought proper to 
exercise the right ot eminent domain either directly, through its im- 
mediate officers or agents, or indirectly, through the medium of cor- 
porate bodies or private individuals. Acts authorising the taking of 
property in such cases have repeatedly been held valid, and not in 
contravention of similar prohibitions contained in the constitutions 
of the United States and of the several States, though such acts did 
not make provision that the damages should be actually ascertained 
and paid, before the property was to be taken possession of for the 
uses contemplated. Rubottom v. McClure^ 4 Blackf. 505; The State 
V. BcackmOy 8 id. 247; Hankins v. Lawrencey id. 266; Bloodgood v. 
The Mohawk and Hudson JR. JR. Co., 18 Wend. 1; Bcckman v. Sarato- 
ga and Schenectady R. JR. Co., 3 Paige^s Ch. R. 45. 

^' An attempt is made, in this instance, to show that the corporation 
is insolvent, and possesses no property from which payment of such 
damages as might be assessed could be enforced. If, however, the 
averments of the bill would have entitled the plaintiffs to invoke the 
interference of a court of equity on that ground, they are denied by 
the answer. But as the legislature by the act of the 19th of January ^ 
1846, authorised the corporation to enter upon and appropriate the 
property of the plaintiffs for the public use, and at the same time 
provided for the subsequent assessment and payment of the damages 
which should be sustained by tliem, it would require a very strong 
case, at least, to justify the courts in interfering by way of injunc- 
tion, before any attempt had been made to procure compensation in 
the mode specifically pointed out and provided by the legislature for 
that purpose. If such an attempt had been made and had failed by 
reason of the insolvency of the corporation, a very different ques- 
tion might be presented. If, as it was held in Hankins v. Lawrence , 
the possession and use of the land, in such cases, are granted upon 
a condition subsequent, that the corporation will not be in default 
with respect to the payment therefor, when the value is ascertained 
in the mode pointed out by the act authorising the land to be taken, 
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the amonnt of damages for which the corporation would be ultimate- 
ly responsible, in case of a failure to make such payment, would not 
include the value of the soil, but only such losses as may have been 
occasioned by its temporary use and occupation. To that extent, at 
least, the public treasuries of towns and cities incorporated by the 
legislature, must be considered, ordinarily, a sufficient security for 
any damages which may be sustained by their inhabitants in conse- 
quence of the exercise of corporate powers duly conferred by law. 

The decree of the circuit comi; dissolving the injunction must 
therefore be affirmed." 



Calvert v. Makepeace. 

On motion in this Court to tax docket fees. 

Per Curiam, — ^^ This motion is foimded on the supposition that 
the act of February/ 7th, 1831, relating to docket fees is still in force. 
That act was repealed in 1843, and was again revived by the third 
section of an act fixing the time of holding courts in the ninth cir- 
cuit, in 1846. Acts of 1846, p. 63. The section last named was re- 
pealed the next year. Acts of 1847, p. 64. The act of 1846 sub- 
stantially re-enacted that of 1831, which had previously gone out of 
existance. That act being now again repealed, the law upon the 
subject stands as it did immediately previous to the re-enactment of 
the act of 1831, in 1846. The motion must therefore be overruled. 
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Shank v. Case. 



SuLNDEB. — ^Tho failure of a defendant to sustain a plea of justification by proof, ought not be 
•considered in aggravation of damages. 

ERROR to the Franklin Circuit Court. 

Cage sued Shank in slander. Pleas, the general issue, and that 
the words were true. Verdict and judgment for the plaintiff. 

The court instructed the jury, that if the defendant had failed to 
sustain his pleas of justification by proof, they might be considered 
as evidence of malice and in aggravation of damages. 

Romany for plaintiff in error. 
Matsonj contra. 

Blackford, J,-— "The defendant relies on the case of Byrkctw. 
MonohoTiy 1 Blackf. 83, to show that the instruction given is erro- 
neous. In the case cited, the instruction given was, that if the de- 
fendant had failed to prove that his plea (of justification) was true, 
it was a great aggravation of the slander, and the jury should take 
it into consideration in assessing the damages. There does not ap- 
pear to be any substantial difference between the instructions in the 
two cases. The jury might certainly understand from the instruc- 
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tion given in the case now before us, that if the special pleas were 
not entirely proved so as to be a bar to the suit, they might be con- 
sidered in aggravation of damages. That was held in Byrkct v. 
Monolhojiy not to be the law." 
Jvdgment reversed^ &c. 



CoE V. Smith, Adm^r. &c. 

Contracts. — An action of debt cannot be maintained, upon the cqntraot, for services rondored 
by an attorney, the attorney having died before the services were fully rendered. 

ERROR to the Marion Circuit Court. 

Debt by Smithy administrator of Sweeizer^ upon a sealed note made 
by Coe in favor of Sweetzevy for the payment of 500 dollars, one 
third in one, one third in two, and one third in three years from date. 

The defendant pleaded that said note waa given in consideration 
of an agreement by Sweetzery as an attorney at law, to act as coun- 
sel for, and defend the said Coc, against all actions brought or to be 
brought against him in the Marion Circuit Court, bythe state, for the 
supposed liability of the said Coe to the state, as late fund commis- 
sioner ; that the state did bring two actions against him in said 
court, which actions were still pending ; tb^^t Stveetzer did not per- 
form his said contract, but died, leaving paid options pending and 
undetermined; and that the defendant was tberefi9f§ pompelled to, 
and did, employ other counsel, &c. 

Replication, that the consideration had not wholly failed in mo^- 
ner and form, &c. There were issues upon the replication, a verdict 
for 250 dollars, and judgment accordingly. 

The court instructed the jury, that if the evidence proved that tho 
consideration of the note was the contract stated in the plea, and 
that Sweetzer died before the causes in which he bad been employed 
were disposed of (which facts were proved), the plaintiif could not 
recover the full amount of the note ; but that if Sweetzer didperforffi 
services for the defendant in said causes, a verdict should be retuni'' 
ed for the value of such services. 

O. H, Smithy for plaintiff in error. 
Quarks and Bradleyy contra. 
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Pkrkins, J. — ^^< It is not claimed that the payee of the note, W. 
Swccher^ fhlfilled the tenns of the contract on which the note was 
given having been prevented, not by the defendant below, but by 
his own decease, which occurred in Aprils 1843, several months be* 
fore the first instalment became due; and the only question in the 
case, therefore, is, were the terms of the oontract to be complied with 
on the part of Sweetzer^ a ^nditioh precedent to his right to enforce 
a compliance on t)ie pi^rl of CVe, the defendant below? For if so, 
there could ^^% b^ i^ recovery of any amount on this note. This 
poi^tG^ la^^ bowover teohnipal or unreasonable it may seem, b too 
^el} eatftbli^hed tQ be disregarded. MUnes v. FoTiAom, 8 Blackf. 198; 
i^max V, VM^^ 7 id. &99 ; Hoaghmd v. Moore, 3 id. 168 ; Alcorn v. 
Ifarmtmw^f id. 335 ; Crcmmer v. Orafum, 1 id. 400; Leonard v. Bates^ 
id* 1T3; SkKrhw. Pwrker, 2 Hck. 867; Moses v. Stephens, id. 332; 
WmigUm V. West, 4 id. 101 ; ElHs v. Hamlin, 8 Tstunt. 52. The 
Aiot that the fiiilare of compliance on the part of Sweetzer was occa- 
tdoned by the i^t of Ood, makes no difference. Chit, on Cent. 734. 
lYo^Hink a performance of his part of the contract by Sweetzer, was 
s condition precedent to his right to demand payment from Coe^ *** 

^ We may remark that we have nothing to do, in this suit, with 
the question of Coe*s liability on a quantum meruit, for the services 
that Sweetzer may have rendered him. We only here decide that 
there can be no recovery on the express contract.' ' 

JudgmeTU reversed, &c. 



Yalette 19. Masok and Ferbis. 

Pbomissokt Notes.— The holder of, aseigned as collateral secoflt^, is |i holder for a valuable 
consideration, but in a suit upon such notes is not entitled tQ reeovef mora than the debt 
actually due to him, if payment had been previously mi^ to ibQ payee, 

ERROR to the Dearborn Oyrouit Oowt. 

Assumpsit, b^ m i^ai§^^fl agfUnrt the makers of a promissory 
nqtp govepied \i^ %\^^ few meTobant. The defendants pleaded, inter 
atia, ^^t the m%^ yfm ^P^igned to the plaintiff only as collateral se- 
%W^ <W P^rtftin mcm^y lent and advanced by him to the payees; 
t^^t said pity^ep Had, before the commencement of the suit, folly 
repaid the plaintiff the money so lent, and that the defendants had 
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paid the payees without notice of the endorsement. To this plea 
there was a replication^ admitting that the note was endorsed to the 
plaintiff as collateral secmity for money lent to the payees, but de- 
nying that the money so lent had been repaid as alleged in the plea. 
The evidence authorised a finding for the defendants on the issue 
thus made, and the only question was, whether the facts alleged in 
the plea, when found to be true, constituted a sufiident legal bar to 
the plaintiff's cause of action. 

Macy^ for plaintiff in error. 
Ryman and A, G, Porter ^ contra. 

Smith, J. — ^^' There can be no doubt that, according to the au- 
thorities, the holder of commercial paper, assigned as collateral 
security, is entitled to be regarded as a holder for a valuable consid- 
eration, and is not bound by equities existing between the payee 
and the makers which would interfere with the collection of his 
debt; but in a suit on such paper he is not entitled to recover more 
than the debt actually due to him, if any part of it has been previ- 
ously paid, or there is no good consideration as between the original 
parties. Williams v. Smithy 2 Hill, 301. If. the plaintiff should re- 
cover, in this case, and the facts alleged in the plea are true, he would 
hold the proceeds of the note in trust for the benefit of the payees, who 
have already received payment. The judgment is, therefore, right." 

Judgment affirmed ^ &c. 



Hays and Another v. Mum. 

Sonn.— To an action on a bond for the payment of a sum of money on condition that a deed 
executed at the same time should be held valid, a plea that the grantor had no title to the 
land described in the deed, held good on general demurrer. 

APPEAL firom the Dearborn Circuit Court. 

Debt, by Mary Muir against Walter Hays and Thomas Muir, The 
suit was founded on a bond, which, so far as it need be noticed, was 
as follows : 

'' Know all men by these presents that I, Thomas Muiry am held 
and firmly bound unto Mary Muir^ for, and in consideration of a 
deed of conveyance this day made by Maiy Muir to me, for the south 
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half of the north-east quarter of section twenty-five, &c., in the som 
of 500 dollars, &c. The conditionr of the above obligation is such, 
that if the above deed is considered valid in law, then the above ob- 
ligation is to be in force and effect against me, if otherwise, to be vend. 

Witness my hand and seal this 11th day of August, 1831. 

Tbomab Muir, [seal.] 

Waltjce Hats, ittre<y." 

Bcgfs pleaded in bar, that the deed of conveyance in said boi|d 

mentioned was not valid and effectual in law to convey to the said 

JTumias Muir^ a good title to the land therein mentioned, because 

the said Marjf Mviry had not at the time of making said deed, nor 

hath she since acquired a good title to said land or any part thereof. 

A demurrer to this plea was sustained, and final judgment was 

rendered for the plaintiff*. 

O. H. Dunn and Spooner, for iq[>pellants. 
E. Dumanty contra. 

Blackposd, J. — ^^It is obvious that if the allegation in the plea, 
that the grantor had not a good tide, &c., be true, there was no good 
title conveyed, and the bond sued on was void by the express terms 
of the contract. 

^ But it is said that the plea is bad for not setting out the facts 
showing that the grantor had not a good titie, &c. We need not 
stop to enquire whether the plea could have been objected to on 
that ground by a special demurrer. The general allegation in the 
plea, that the grantor had not, when she conveyed, and did not after- 
wards, acquire a good titie to the land, is sufficient, at all events on 
general demurrer. Such an allegation is not a mere conclusion of 
law, but is compounded of both law and fact and may be traversed." 

Judgment reversed^ &c. 
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Hook v. Nebeker and Others. 

fiomv—For a deed of conveyance ; the making of the deed and the payment of the purchase 
m<Hiey held concunent obligations in this case. 

ERROR to the Fountain Circuit Court. 

Assumpsit upon a promissory note. Plea, that the note was given 
for a part of the purchase money of a tract of land ; that a bond for 
a deed was given ; that the purchase money was all due ; that no 
deed had been tendered, and that none could be made, &c. Oyer 
of the bond and condition was obtained and the plea demurred to. 
The demurrer was overruled and final judgment rendered for the 
defendants. 

The bond was in the usual form. The condition recited that the 
plaintiflT, and another since deceased, had sold the defendants a 
tract of land for a certain sum of money to be paid as follows, viz : 
200 dollars in hand, 365 dollars and 49 cents, by the first of April then 
next ensuing, and the remainder in annual payments of 200 dollars 
each. It then states : "Now should the said Richard M. Nebeker^ 
Creorge Nebeker and John Adanison (the defendants in this suit) pay 
the said several sums of money as above stipulated; and the said 
Arthur and Israd (the obligors in the bond) their heirs, executors, 
and administrators^ should make or cause to be made to the said 
Richard i(f., George^ and Jchny^ &c., a good deed, &c., then, &c. 

MuUoryy for plaintiff* in error. 

Brier ^ contra. 

Perkins, J. — ^*' The plaintifi* contends that the obligations of the 
parties to each other in the premises are independent, and that ieither 
may be enforced irrespective of the performance, or offer of perform- 
ance of the other. We think the making of the deed and the pay- 
ment of the last instalment of the purchase money concurrent 
obligations, and that, as the purchase money is all due, no suit caii 
be maintained for any part of it without showihg a conditional ten- 
der of a deed for the land. See May v. Cofe, 8 Blackf. 479, and Cox 
V. Hazard 7 id. 408. The fair construction to be given to the lan- 
guage quoted from the bond is, that if the obligees should make full 
payment of the purchase money according to contract, and the obli- 
gors, upon their doing so, should make them a deed, the bond should 
be void." 

Judgment affirmed, &c. 
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TsDiBLE V. The Whttb Water Valley Canal Co. 

Dajlloes— For privftte property taken for public usee, how asBesBed. 

ERROR to the FranMin Circuit Court. 

Trespass on the case. The declaration contained two counts. 
The second only need be noticed. It alleged that the plaintiff was 
the owner of certain real estate upon which there were several mills, 
supplied with water from the White Water river ; that the defend- 
ants erected a feeder dam for their canal across said stream, thereby 
diverting the water from his said mills ; that the plaintiff filed his 
claim for damages in that beCalf under the 11th section of the char- 
ter of the Company, designating his arbitrator and calling upon the 
Company to select an arbitrator in like manner, which the Company 
refused to do. To this count the defendant filed two pleas: 1st. 
The general issue. 2d. That the defendant refused to appoint an 
arbitrator on the said demand of the plaintiff, because the said plain- 
tiff in his said claim insisted that the damages which had accrued 
up to the time of making their award, and not the plaintiff's entire 
damages, should be assessed by said arbitrators. This plea was de- 
murred to, but the demurrer was overruled and the defendant had 
judgment. 

MdUon and HdHavdy for plaintiff in error. 
Parker and Newman^ contra. 

Smtth, J. — ^^'It is contended by the counsel for the plaintiff, that 
the method pointed out by the charter, for obtaining compensation 
when the property of individuals has been taken by the Company 
for the purpose of constructing their canal, is cumulative only and 
does not take away the common law remedy. This position cannot 
be sustained. In cases like the present, where a work of a public 
character is authorised by an act of the legislature, and a mode of 
obtaining compensation for private property to be taken for its con- 
struction is specifically prescribed, such compensation must be sought 
in the way pointed out by the act and not otherwise. Calking v. Bald- 
win^ 4 Wend. 667. We also think, that the provisions of the 1 1th 
section of the charter contemplate, that the arbitrators to be appoint- 
ed for the assessment of the amount of compensation to be received 
by individuals, for ir^uries sustained by the appropriation of their 
property to the purposes of the Company^ shall assess the entire value 
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of Buch property. After such aflseBsment of damages and payment 
thereof, the property taken is evidently intended to be vested per- 
manently in the Company, and there can be no good reason for sub- 
jecting the latter, to as many suits or proceedings as the owners of 
the property taken might choose to institute, to require the assess- 
ment of damages for the use of such property during successive 
periods of time, if they should think proper so to spKt their claims. 
The Company was, therefore, entitled to disregard the application 
made by the plaintiff as alleged in the second count of the declara- 
tion, if the arbitrators to be appointed were restricted by him as is 
averred in the plea demurred to." 
Judgment ajffirmed, &c. 



The State ex rd. Grimes v. Gresham and Another. 

Bond.— An action on the official bond of a sheriff; may be maintained by an execution defen- 

dant for damages sustained by a wrongful sacrifice of his property. 
Breaches assigned, in this case, held sufficient. 
A plea of turn damntfieatus held inadmissible. 

ERROR to the Can^oU Circuit Court. 

This was an action of debt upon the official bond of a sheriff by 
an execution defendant. Several breaches were assigned, alleging 
that the sheriff by illegal and improper conduct in executing a writ 
of Jicn facias had sacrificed the relator's property. 

The third breach was, that the said sheriff, contrary to ids duty in 
that behalf, conducted the said sale of said lands in an illegal, irre- 
gular, fraudulent and oppressive manner, for the purpose of vexing, 
harrassing and injuring said Grrimes, and causing said lands to be 
sold at a great sacrifice, and for sums greatly below their real value, 
and did, by said illegal, irregular, fraudulent and oppressive conduct, 
sell and cause to be sold, the said lands at a great sacrifice and for 
sums greatly below their real value, whereby, &c. 

The sixth breach averred, that the said sheriff, on, &c., did unlaw- 
fully, oppressively, extortiously, and by color of his office, and for 
the purpose of injuring said Grimes, ask, demand, make, tax, charge, 
and receive of and from said Grimes, and out of the proceeds of said 
sale, as and for his fees and costs, for serving said writ and making said 
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Bale, a large sum of money, to wit, 100 dollars, over and above the 
legal fees and costs, allowed him by law in that behalf: whereby. 

General demmrers to these breaches were sustained. 

To the other breaches, the defendants pleaded, inter alia, non dam- 
njficatuSy and that if Grimes had been damnified it was of his own 
wrong. 

Lockwood, for plaintiff in eiror. 
Bairdy contra. 

Blackford, J. — ^^^ We think the assignment of the third breach is 
sufficient in substance. It alleges that the sheriff conducted said 
sale, (that is, the before mentioned execution sale of Grimes's proper- 
ty, worth 50,000 dollars, for 1200 dollars,) in an illegal and fraudu- 
lent manner, for the purpose of injuring Grimes, and did, by said il- 
legal and fraudulent conduct, sell and cause to be sold said lands at 
a great sacrifice, to Grime^s damage 50,000 dollars. 

'' This assignment is objected to because the facts showing the sale 
to have been illegally and fraudulently conducted, are not set out ; 
but if the assignment be objectionable on that groimd, the objection 
is only to the form, and is not reached by a general demurrer. That 
the sale was conducted in an illegal and fraudulent manner, is an 
averment compounded of law and fact and is traversable. Suppose 
that to this breach there had been a plea denying that the sale was 
made in an illegal and fraudulent manner, the plaintiff, to establish 
the breach, must have introduced proof to show the illegality and 
fraud charged, and such proof would have been for the consideration 
of the jury. This shows that the averment that the sale was con- 
ducted in an illegal and fi*audulent manner, is not an averment of a 
mere result of law. In PhilHps v. Bacon, 9 East, 299, which was an 
action on the case against a sheriff, for negligent and wrongful con- 
duct in conducting the sale of the plaintiff's goods under an execu- 
tion, the declaration, which was not objected to, describes the defen- 
dant's conduct in as general terms as those used in the present 
case. 

" The sixth breach is also substantially good. The statement 
that the sheriff unlawfully and extortiously demanded and received 
for his fees, for certain services, out of the proceeds of the sale be- 
fore described, 100 dollars more than the law allowed him, though 
informal, was not objectionable on general demurrer. 



i 
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" The pleas of rum damnificabiSy and that if Chimes had been damni- 
fied it was of his own wrong, are inadmissible in a case like the 
present, where the suit is on a bond conditioned for the discharge of 
ofQcial duties. Such pleas have been held by this Court to be bad 
in a suit on a replevin bond. ShetTy v. Forseman^ 6 Blackf. 56. In- 
deed, we beUeve they can be pleaded only when the suit is on a bond 
of indemnity." 

Jvdgment reversed^ &c. 



MouNTJOY V. Adair. 



Parties. — In a Buit upon an instrument assignable under the statute, and which has been as- 
signed, the action should be brought by the assignee, and not by the assignor for the use of 
the assignee. 

Contract — For furnishing goods — when demand is necessary — the place of delivery. 

ERROR to the Union Circuit Court. 

Assumpsit by Adair for the use of Burke, against Mountjcn/y upon 
the following written instrument: 

" Know all men by these presents, that I, G. B. Mountjoy, do here- 
by bind myself to furnish Wilson Adair with the running gears of 
a good, new, two-horse wagon, equal to a wagon which James Wood 
is to make for Lemuel Burke, and to furnish said wagon on or before 
the 25th of December next, and also to lift a note that George 31iller 
holds against the said Wilson Adair and due on the 25th of Decem- 
ber next. G. B. Mountjoy. 

August 25th, 1845." 

The declaration alleged that the right to receive the gears of the 
wagon had been assigned to John Burke. 

The defendant pleaded inter alia, that the said instrument had 
been assigned to Burke so as to vest the whole interest in him. This 
plea was demurred to as amounting to the general issue, and the 
demurrer was sustained. The cause was tried upon the general 
issue, and issues upon pleas of tender, and accord and satisfaction, 
and the plaintiff had judgment. 

Upon the trial, the plaintiff gave in evidence the instrument de- 
clared upon, and also an endorsement thereon, as follows : 

" I, Wilson Adair, assign my right to demand and receive the with- 
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in described wagon to John Burke, the note being lifted, for value 
received." 

The defendant asked the Court to instruct the jury that under the 
circumstances, the plaintiff, Adair, could not recover upon the in- 
strument in writing, but the Court refused to do so. 

Test, Yaryan, and Perry, for plaintiff in error. 
Newman and Rcid, contra. 

Perkins, J. — ^*' The question raised by the plea, is presented by 
the refusal of the instruction above referred to. If the instrument 
sued on, was assignable under our statute, and had been assigned, 
the instruction should have been given. The statute upon the sub- 
ject of assignment of written instruments, is very comprehensive, 
and, we think, renders assignable, such as that under consideration. 
R. S. p. 576, § 6; Nichds v. Woodruff, 8 Blackf. 493. We also think 
the instrument had been assigned. We take the endorsement on 
its back to amount to a credit of the note agreed to be lifted, and an 
assignment of the remaining interest in the instrument, which was 
all that could then be assigned. We suppose a note partly paid 
may be well assigned as to the residue. The assignment then, be- 
ing valid, as the instrument had not been re-assigned or relinquished 
to the plaintiff, it follows that he had no title to it and could not sue 
on it. We have not inquired whether this question did not arise 
upon ^e declaration, on the demurrer to the plea. 

*^ It is also claimed by the plaintiff in error, that the declaration is 
bad in not setting out the consideration of the instrument consti- 
tuting the cause of action. We have already determined that the 
instrument was assignable under our statute, so as to vest the legal 
interest in the assignee. It was of itself, therefore, a sufficient foun- 
dation of an action. See Nichols v. Woodtnff, supra; Findlay v. 
Cody, 1 Blackf. 202. 

"A question as to the sufficiency of the demand of the gears of the 
wagon, before suit, has been argued by counsel. The time for the 
delivery of the gears was fixed by the agreement. Hence no de- 
mand was necessary before suit. Frazee v. Mc Chord, at the present 
term of this Court. The place of delivery would have been the shop 
of the mechanic or furnisher. 2 Kent's Comm. 505. The defend- 
ant below, without reference to the holder of the instrument, ha4 
only to have the gears completed and set apart at that place upon 

the day fixed for their delivery, and to suffer them so to remain, to 
13 
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protect himself from harm, from an action by any person on account 
of them. JoHinson v. Baird, 3 Blackf. 153 — 182; Dorman v. Elder ^ 
id. 490. If such would not have been the place of delivery, and the 
debtor had been notified of the assignment of the instrument, still, 
the assignee would not have been allowed to require their delivery 
at an unreasonable place.^' 
Jxtdgrnent reversed^ &c. 



Ross V. The City of Madison. 

MtnncirAL Corporations — Liability of, for the negligence or unekilfulnefls of their agents. 
When the authority given to such agents may be proved by parol. 

ERROR to the Jefferson Circuit Court. 

The plaintiff in error brought an action on the case against the 
city of Madisofiy alleging that on, &c., he was the owner of a tan- 
yard with tenements, fixtures, and large quantities of leather; and 
that the defendant erected a culvert and embankment across a cer- 
tain stream on Second street, in said city, which was so unskilfully 
and carelessly erected, that by means thereof large quantities of 
water were made to overflow said tan-yard, which water injured and 
destroyed the property therein, to the plaintiff's damage, &c. 

The defendant pleaded, Ist. Not guilty. 2d. That said culvert 
was built with the consent of the plaintiff, and that it was a benefit 
to him and of public utility. Issues were joined upon the pleas. 
Trial by jury, and verdict and judgment for the defendant. 

Upon the trial the plaintiff proved from the records of the city of 
Madison^ that a resolution had been introduced at a meeting of the 
common council of said city, directing the appropriation of a sum of 
money for the improvement of a certain road, and that afterwards 
allowances had been made to divers persons for building a culvert 
and making an embankment on said road near Ros^s tan-yard. 
The plaintiff, then, having shown that there were no other entries 
on the records relating thereto, offered to prove by parol, that the 
culvert described in the declaration was built under the superintend- 
ence of a committee of the council, and that appropriations were af- 
terwards made by the council to pay for the labor and materials 
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employed and used in its constroction. The parol evidence offered 
was excluded, and the Court inetmcted the jury, that if they found 
that the entries read from the records, constituted all the written 
evidence tending to prove that the defendant authorised the con- 
struction of the culvert described in the declaration, they must find 
for the defendant. 

Marshall and GZsm, for plaintiff in error. 
M, G. Bright J contra. 

Smith, J. — ^ We think this instruction was wrong. The English 
rule was, and still appears to be, that corporations aggregate cannot 
enter into contracts of an important nature, except under the com- 
mon seal. Arndd v. The Magar of Poole, 4 Man. & Grang. 860. 
But in this country it is well established that the contracts of corpo- 
rations rest upon the same footing as those of natural persons, and 
are valid, without seal, whether expressly made by the corporation, 
or arising, by implication, from the general relations of the agent to- 
wards the corporation, or from the ratification of acts done on behalf 
of the corporation by parties assuming to act as agents, although 
without sufficient authority. Story on Agency, § 52^-53. See also 
cases cited in a note appended to the case of The Mayor of Ludlow 
v. Charlton, 6 M. & W. 824, Am. Ed. The same floctrine, indeed, 
was recognized by this Court in the case of Richardson v. Jlie St. 
Joseph Iron Co., 5 Blackf. 146. It may also be considered as settied, 
that municipal corporations are responsible to the same extent, and 
in the same manner as natural persons, for injuries occasioned by 
the negligence or unskiUulness of their agents, in the construction 
of woriu for the benefit of the cities or towns under their govern- 
ment. McCombs V. 2%e Town Council of Akron, 15 Ohio R. 474; 
City (fNew York v. Baily, 2 Denio 433. The last cited case was 
an action against the city of New York, for negligence in construct- 
ing the dam across the Croton river, where that stream is diverted 
for the purpose of supplying the city of New York with water, in so 
unskilful a manner, that on the occasion of a freshet in the river oc- 
curring after its erection, the dam was swept away, and the plain- 
tiff's buildings and property, situated below, on the stream, carried 
off and destroyed by the water which had accummulated. The dam 
had been constructed by water commissioners over whom the city 
had no control, but it was held that the corporation was liable, on 
the ground that the dam was its property, and that such corporation 
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was legally bound to see that its property was not used by any one, 
so as to become noxious to the occupiers of property in the vicinity. 

" In the present case, there was some evidence adduced from the 
records of the corporation, tending to prove that the latter had rat- 
ified the construction of the culvert in question, by making allow- 
ances for the payment of the persons by whom it had been built ; 
and if the parol evidence of an authority given to a committee of 
the council to contract with those persons had been properly re- 
jected, we think it should have been left to the jury to determine 
whether the record evidence admitted, was or was not sufficient to 
raise the implication that the woric was done under the authority of 
the corporation. 

'^ But if, owing to the imperfect and careless manner in which the 
records were kept, there was no written evidence in existence, to 
prove clearly that the work was done by the authority oi the coun- 
cil, the plaintiff had a right to prove that fact by parol testimony. 
We think, therefore, the verbal evidence offered by him should have 
been admitted." 

Judgment reversed^ &c» 




Michaels v, Boyd and Others. 

JuDOXENT liifiNB. — When there are several judgments of di&rent dates, the oldest has no prior 

lien on after acquired property. 
In such case the execution first levied will be entitled to the preference. 

APPEAL from the Tippecanoe Circuit Court. 

AsBumpsit for money had and received by the appellees against 
the appellant. Plea, the general issue. 

The facts were substantially as follows: Boyd and others^ the 
plaintiffs below, recovered a judgment in the Tippecanoe Circuit 
Court, on the 19th of August^ 1839, for 2583 dollars, against one 
Taj^or. On the next day, in the same court, Starr Sf Smith obtained 
a judgment against the same person for 1112 dollars. On the 25th 
of August^ 1845, an execution issued on the judgment of Starr 4* 
Smithy and came to the hands of the defendant, MichaelSy as sheriff, 
who on the 28th of the same month levied on certain land of said 
Taylor. On the 4th of September ^ 1845, an execution was issued on 
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the judgment of Boyi aii4 others, which also came to the hands of 
the defendant and was by bim levied on the same land. On the 8d 
of Jami0rg^ 1846, the defendant by virtue of said executions and 
levies sold the land fof 375 dollars and received the money in 
payment. 

Taylor^ at the time of said levies and sale, was a certified bank- 
rupt. His title to said limd was acquired by him after the rendition 
of said judgments and before his bankruptcy. The plaintiffs de- 
manded of the defendant the proceeds of said sale, as did also Starr 

Upon these facts the Court below g^ve judgment for the plaintiffs 
tov 348 dollars and 61 pents, being the amount produced by the sale 
alter deducting the costs due on the plaintiff's execution. 

JoneM^ for appellant, 
R, C, Oregory^ contra. 

Bx4AeKroEi), Jr-^^^ The first question presented b, was the judg- 
ment of the plaintiflb entitled to priority ^a to the date of the liei^ ? 
By the statute, judgments are liens on the debtor's real estate firom 
the time of their rendition. R. S. p. 454. In the present case the 
debtor did not acquire the land sold by the defendant until after the 
rendition of both the judgments. Mr. Prcslon says, '^ with respect 
to lands, it must be remembered that unless the debtor be the 
owner at the time when the lien would attach, in case there were 
an ownership, the lien will attach from the time only at which the 
ownership shall be acquired." 3 Prest. on Abs. 350. It has been 
held that when a judgment is rendered against an heir in the life 
time of his ancestor, and the land afterwards descends to the debtor, 
the judgment eo vMUmti when the land descends, becomes a Uen on 
the land, 

'' In the case before us, neither pf the judgments was a lien on 
the land at th@ time of its renditicm. They e^h became liens at 
the same instimt, namely ^ when the load w|eis aci^uired. They stand, 
therefore, like two judgments fpnderpd at f^he sai^e time; and 
neither has a priority of Uen over the other. 

^' The next question is, whether the circumstance that Starr 4* 
SmiiKs execution was issued and levied on the land, before the is« 
suing of the plaintiff's execution makes any difference. This point 
is settled by authority. In Abrams v. Dyer^ 8 Johns. 347, there were 
two judgments, one in ftivor of A> ^Qd the other in favor of B, against 
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the same defendant. The date of the liens of the judgments was 
the same. A took oat the first execution, and under it the debtor's 
land was advertised for sale. After such advertisement and before 
the sale, an execution was issued on B's judgment. The land was 
afterwards sold on A's execution. It was held that A was entitled 
to the preference. In Waterman v. Haskin, 11 Johns. 228, it was 
held in the case of two judgments of the same date, that the credit- 
or whose execution was first issued and levied would have the pre- 
ference, though the sale was made under both executions. In Bur- 
ney v. Boyetty 1 How. Miss. R. 39, the decision is similar to that of 
Waterman v. Hoskin. 

** In the present case, Starr 4* SmitV^ execution, being the first is- 
sued and levied, gives them the priority as the most vigilant credit- 
ors. Taylor*s bankruptcy, which occurred after the judgments were 
rendered and after he had acquired the land, does not affect the 
case." 

Judgment reversed and cause remanded, with instructions to the 
Circuit Court to render judgment for the defendant. 



Hopper v, Sisk. 

pR03ns90KY NotES. — Diligence of assignee. Rspresentations by assis^nor. 

ERROR to the Henrjf Circuit Court. 

This was a suit in chancery, by Sisk against Miller, CaUoway^ and 
Hopper administrator of Warrick, The material facts disclosed, in 
the bill, answers, exhibits, and depositions, were as follows : 

Warrick held two due bills drawn by Miller in his favor, one due 
the 25th of December, 1837, and the other on the 25th of December, 
1838, On the 12th of May, 1838, he assigned them to Cattoway, 
and on the 8th of Naocmbcr, 1839, the latter assigned them, without 
recourse to SwA. In June, 1844, Warrick died, leaving property, 
and Hopper was appointed his administrator. There was proof that 
in the fall of 1839, Miller was insolvent, and that Warrick, who was 
present when the assignment was made by CaUouxxy to Sisk, told 
the latter, at that time, that Miller was good and that he (Sisk) 
would have no trouble in getting the money. The court below, in 
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accordance with the prayer of the bill, rendered a decree requiring 
Hopper y as administrator, &c., to pay the due bills. 

jR. M. Cooper y for plaintiff in error. 
Parker y contra. 

Perkins, J. — ^^* MUlcr^ the maker of the notes, in this case, is pro- 
ved, not very satisfactorily, however, to have been insolvent in the 
fall of 1839. Both of the notes became due by the 25th o{ December y 
1838, nearly a year prior to Miller's proved insolvency, and both 
were assigned by Warrick^ the payee, to Calloway ^ in May, 1838, 
being more than a year anterior to that event. No suit having 
be^i brought during this time against the maker, and no excuse ex- 
isting for the negUgence, Warrick was discharged from liability as 
endorser, by the want of 'due diUgence' while the notes were in the 
hands of Calloway^ and before his assignment of them to Sisk. That 
assignment did not revive Warricl^s liability. Sisky then, never 
had any claim against Warrick bjr endorser of the notes. They 
were in his hands as though Warrick'^s name was not upon them. 
Did the representations made by Warrick render him liable? They 
were representations of character, and to have subjected him to an 
action they must have been fraudulent. We think they are not 
shown to have been so. It is not shown that Sisk acted upon them 
or that they were made with the view of his acting upon them, nor 
is it shown that Warrick knew they were untrue, and no collusion 
or interest on his part appears. Suppose Sisk had been about to 
make MUkr his debtor by selling him a lot of goods, and had asked 
Warrick whether he would be safe in so doing, and had received 
answer that he would — that Miller was a good and solvent man ; now, 
if these representations had been honestly, though mistakenly made 
all the authorities from Paisly v. Freeman down to this time, hold 
that Warrick would not have been liable for them. Sisk was about 
to make Miller his debtor by buying a note on him. He was told at 
the time by Warrickj that Miller was good. How does this actual 
case differ in principle from the above supposed one ? See Smith's 
L. C. 55, and Ormond v. Suit and Others, 14 M. and W. 651." 

Decree reversed^ &c. 
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Simpson t^; NiLSd. 

Lien of Judgments. — Effect of judgmenti against the Tenddf' ot land, obtained ftftei* tde COD* 

tract of sale and before conveyance, part of the purchase money haYilus ^^ paid, 
liens of judgments of the United States courts rendered in this States 

ERROR to the Fuhon Circuit Cmirt. 

This was a suit ih chaneeiy^ The material facts provedi may 
be stated as follows :• — 

On the 9th of Motrck, 1887, iV&i, the complainant, contracted to 
purchase the interest of William Pcike in a tract of land in Marshall 
county, called the Plymovih tract, for 2000 dollars, one fourth of which 
sum was paid at the time^ and for the balance^ three notes were 
given, for 500 dollars each, pajrable in twelve^ dghteeUi and twenty- 
four months respectively. NUes deceived a bond for ft deed to be 
made upon the payment of the notes. A deck! Was e^iecutedto him 
by Pclke and uAfe on the 13th of August^ 1839, though the last pay^ 
ment of 500 dollars which was due on the 9th of March^ 1839^ was 
not actually made until the month of October following^ 

On the 20th of November ^ 1838, Simpson, the defetidant^ recovered 
a judgment in the Circuit Court of the United States^ fcH* this District, 
against one Lasatte for 2760 dollars. On the 28th atDeccmbet^ 1838^ 
Pclkcy with otherei, executed a replevin bond to stay execution on 
this judgment, which bbnd was taken by the inarshal^ tod Was re- 
turned with an execution which had been issued, and filed in the 
clerk's office on the 1st of April, 1839. After the stay on the judg- 
ment had expired, an execution issued, and was about to be 
levied on the land purchased by NUes. 

The court below, iti accordance iHth th^ pray^f af the bill, ren- 
dered a decree perpetually eivjdinin^ Simpson from l6¥jritlg dtl Sfild 
lands. 

D. D. Pratt, for the plaintiff in error, maintained : 

1st. That Polke's interest in the Plynouth tract bf Itod^ iold i§ 
NUes, was bound by the lien created by the repIeViti-boiid, tod the 
decree should have imposed upon Niks, as the tonditionupon Whieh 
he should nold th^ lands therein specified free fironi such Uen^ the 
payment to £>m/Mon of the 500 dollars and the interest thei^eon^ WMch 
fell due from NUes to Polke on the 9th of March, 1889; citing Frosl 
V. Beckman, 1 John. Ch. R. 68; Jcioett v. Palmer, 7 id. 68; 1 Atk. 
630; 2 id. 030; 3 id. 304; 2 P. Wms. 306. 
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2d. That the replevin bond had the force and effect of a judg- 
ment against Pclke from the 28th of December ^ 1838, and bound his 
estate, wherever situated, within the limits of the State of Indiana. 
R. S. 1831, p. 240; Acts of 1846, p. 128; Doe e. d. Shrew v. Jones^ 
2 McLean's R. 78. 

/. B. NUeSj OsbarUy and C, Dcwevy scn.y contra. 

A judgment obtained by a third person against the vendor of land, 
between the date of the contract of sale, and the conveyance of 
the land to the purchaser, a part of the purchase money having been 
paid, is neither a hen on the land contracted to be sold nor on the 
impaid part of the purchase money ; and cannot prevent the pur- 
chaser from completing the payment to the vendor, and talcing from 
him a valid and unincumbered title to the land. Hampton v. Edclen^ 
2. Har. and John. 66 ; executors of Polony v. Kcenan^ 3 Des. S. C. 
R. 77; HurH v. Hurst j 2 Wash. C. C. R. 78; Parks v. JacksoUy 11 
Wend. 448. 

Mr. Dewey : — ^By a contract of sale the vendor becomes from the 
date of the contract, the trustee of the purchaser for the land, and 
the purchaser the trustee of the vendor fbr the purchase money. 
The purchaser may, before he receives a conveyance, aUen or devise 
the land, and if he does neither it descends to his heirs; and the pur- 
chase money belongs to the vendor and goes to his personal repre- 
sentatives ia case of his death. This is the doctrine in equity. 1 
Sudg. on Vend. 171 ; id. 539; 1 Cruise's Dig. 493. 

The cestui qwe trust is considered, in .equity, as the legal owner of 
the land. The trust is the land. 1 Cruise's Dig. 492; Burgess v. 
White, 1 Blacks. 123. 

It would seem to follow, necessarily, from the above principles, 
that the judgment (or rather replevin bond) against PoM;^ cannot op- 
erate as a lien on the land, in equity; fcM*, in equity, the land was 
not his, but was Ntles^s. That the replevin bond cannot be a lien on 
the unpaid balance of the purchase money is evident, because, by 
the statute, a judgment is a hen on real estate only. Whether 
Simpson could not have successfully resorted to a court of equity, to 
subject the balance of the purchase money to the payment of his 
judgment, is a question not involved in this cause. I suppose, how- 
ever, he might, by taking certain steps. 

The conclusion to which I have come, and which is above stated, 
as to the effect of the replevin bond, is strengthened, rendered inev- 
14 
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itable, indeed, by this principle, namely ; that jodgments, being gen- 
eral, and not special liens, are not such debts as a purchaser is 
)>oand to see paid at his hazard. A judgment is no notice of a debt 
to a purchaser. 2 Cruise's Dig. 250. But I do not put this case on 
the want of notice to Niles that the replevin bond existed. The 
principles which I have laid down, if correct, render notice an im- 
material matter. And they show, abo, that in the class of cases 
which establish that if a mortgagee purchase the equity of redemp- 
tion, with notice of a judgment against the mortgagor intervening 
between the date of the mortgage and the purchase of the equity of 
redemption, he is bound by such judgment, it is because it consti- 
tutes B, prior equity ; that is, prior to his acquisition of the equity of 
redemption. But Niks made no purchase after the giving of the re- 
plevin bond by Pdke ; he only perfected an equity prior to the 
replevin bond. His is the oldest equity and must prevail, as he has 
also the legal title. Nor is the doctrine for which I contend incon- 
sistent with the established law, that had SinqMon become the bona 
Jide purchaser at sheriff's sale, or any other sale, of the legal title, 
without notice of NUes^s prior equity, his title must have prevailed. 
He would in that case have held the legal title and had an equal 
equity. As it is, Niks unites the legal title with the equity, and a 
prior equity too. . 

In addition to the general principles laid down, I refer the court 
to Hampton v. Edden^ 2 Har. and John. 66. This case is in point 
The only fact contained in it and not in this case is this : — that the 
purchaser, there, was put in possession at the time of the contract, 
and here it does not appear whether he was or not. But the onty 
effect possession could have, would be to give notice of the equity of 
the purchaser. It could not in the case of a written contract, as 
this is, constitute any part of the equity itself. Nor is any stress 
laid on the fact of possession by the Court in giving their opinion. 
The object of our bill was to give Simpson notice of our equity, and 
to restrain him from interfering with our title. 

Lodge V. Lysiey^ 4 Sim. 70, is also, we think, to the same point 
But to understand that case reference must be had to the opinion of 
Serjeant Zliff, which will be found in a note to Forth v. The Duke of 
Norfolk and Others, 4 Madd. R. 268. The Serjeant's opinion was 
against us ; but the Vice Chancellor's (Shadwel!) was against the 
Serjeant's, and in our favor. 
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Should it be objected diat this is an attempt to interfere with the 
process of a Federal Court, the answer is, that we do not question 
ihe validity of the process, nor the judgment (the replevin bond) on 
which it issued. We onty seek to save property from it which is 
not subject to it. We rely upon the principle settled by this court, 
a few terms ago, in a replevin suit ; in which it was held that replev- 
in lay to reclaim property wrongfblly taken on process of the Fede- 
ral Courts. 

Me. Niles. — ^In Shrew and Others v. Jones^ (2 McLean's R. page 
80) the court says diat the 13th section of act of 1818. entitled an 
act to prevent frauds and perjuries, gives a lien on the real estate of 
the defendant from the time of signing the judgment. In this, th^ 
court was under a misapprehension. That section givcf or creates 
no lien. It only limits the incidental lien to the time of signing the 
judgment. It prevents any retrospective operation. 

Up to the Revised Code of 1824, there was no statute of this State 
expressly giving any lien whatever, to judgments either of the Su- 
preme or Circuit Courts. Until that time the lien exbted, as correct- 
ly argued in Bidge v. PraOier^ 1 Blackf. 401, as was the case under 
the statute of 2d West. 13th Ed. 1, only as an incident of the right to 
levy on land. 

With this point settled, before looking into the Revised Code of 
1824, 1 will refer to the act of Congress of the 19th of May, 1828, 
which regulates proceedings in the Federal Courts within this Dis- 
trict. By that act, no express lien was given to their judgments. If 
by the laws of this State, at that time, judgments in the State Courts 
had, in no case, constituted liens on real estate, the same, unques- 
tionably, would have been true of judgments of the Federal Courts. 
This point will not be disputed. 

The lien of the judgments of the U. S. Circuit Courts, to what- 
ever extent it attaches, unquestionably arises, if at all, from the 
following provision of the act of Congress : "That writs of execution 
and other final process, issued on judgments and decrees rendered 
in any of the courts of the United States, and the proceedings there- 
upon shall be the samCy^ — ^mark the words, — ** except as to style, in 
each State respectively, as are now used in the courts of such State." 
See this portion of the act as quoted, 2d McLean, 82. 

It will directly appear material to notice, that the lien results 
solely from the clause and bmgvjage above quoted, namely, that ex- 
ecutions ^should be the same" as in the State Courts. 
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The lien, bear in mind, is — up to 1834— only an v^ci^eni to the 
ezecntion. 

Prior to 1824, as argued in Shrew v. Jones^ Above refbrred tOi the 
lien of judgments of the State Circuit and Supreme Courts, waSt 
doubtless, co-extensive with the State, as the ezeeutioni of both 
courts run throughout the State, and the lien was tbt4r inoident. 

In 1824, for a manifest reason, this rule was changed. By the 
13th section of the execution law of that year (Laws of 1824, p. 
192), judgments of Circuit Courts are made liens on the real eiitate 
of the defendant from the day of rendition, in the county where ren« 
dered, and in other counties from the time, of filing and recording a 
copy of the record. And this was the rule as to judgments of the 
Circuit Courts of the State, at the time of the passage of the act of 
of Congress above r^erred to. 

Now, suppose that act, instead of providing generally, that ^fn 
of execution of the Federal Courts *' should be the Bjixme '^ ei^^ipl 
their style, in each State respectively, as in the courts ^8ueh|lt&ta| 
had provided, specifically, that executions on judgments and de^||§f d 
of the United States Courts, in this State, should be the same as in tb§ 
Stoic Circuit CouriSy no one could then doubt that the lien of suoh 
judgments would be limited to the county where rendered or 1*6001:4* 
ed. Let even this self evident proposition be admitted and it setdefi 
the question. For by the 9th section of the ^t of 1824| orgMl' 
zing the Supreme Court (Laws of 1824, p, 180), it Is provided that 
<* executions to be issued from the Supreme Court^Aoi^i^ thffsami^^ 
— mark the language again, — the identical language of tho Act of 
Congress, — ^^ as those which were or might be, by la.w» direoted to 
be issued from the Circuit Courts." And there is not one word in 
any of the statutes directly giving a lien to the judgments of the 
Supreme Court, — that lien, till after 1828, being only an incidcfU of 
the execution. How, then, could the executions of the Circuit and 
Supreme Courts be tJie samCy if the one carried with it, as an inci- 
dent, a lien which was an hundred times more extensive than the 
other. 

It is said the act of Congress refers to the highest State Courts. 
Admit it, and still our proposition may be reduced to a syllogism 
which no ingenuity can avoid. It may be stated thus : 

The act of Congress provides that executions of the Federal 
Courts " shall be the same " except their style, as of the Supreme 
Court of the State. 
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The aet <^ 1884 provides^ that executionp of the Supreme Court 
•boll be smie m rf the Glrouit Courts. 

Tberefbre, thee^eeutipiui of the Federal Courts *^ ure ike same" asof 
the State Circuit Courts. 

I need not add that this could not be, if an execution of the Cir- 
cuit Court of the United States earned a vast power not belonging 
to the executions of the State Circuit Courts. 

Judge McLean, in the case above referred to, argues in favor of 
the lien of judgments of the Supreme Court, having extended 
throughout the State prior to 1831, from the fact that in the Revised 
Code of that year it is expressly limited. With all proper respect, 
I may say that this seems to me a strange way of reasoning, that 
because, in that revision, the legislature embodied in a single sec- 
tioii ^od in explicit language what had before been the law, there- 
fore, thp law, previously, must have been different from what it 
oetually was. 

SMTm, ^r^* U is u^4^rstood that the only point contended for by 
the plaintiff in error is, th^t th^ depree should have required Nilcs 
to pay to Simpem^ as a judgnie^t creditor of PcUkcy that portion of 
the purchase money fov the Pfj/moutfi tract, which remained due at 
the time the replevin bond was ^i^ecut^d, ^a thp condition or terms 
upon which the relief prayed for should h»vp been granted. 

To determine the question thus raised, it is ^ecas8ary to enquire 
what b the effect of a judgment obtained against the vendor of land, 
after the date of the contract of sole and before that of the convey- 
ance of the land to the purchaser, a part of the purchase money 
having bpen paid before the rendition of the judgment. 

In England^ it appears to have been uniformly considered, that 
though a contract for sale is, as between the vendor and purchaser, 
a conversion of the realty into personalty, yet that judgments ob*> 
tained against the vendpr subsequent to the date of the contracti 
are liens, of which, say the writers upon conveyancing, it is incum- 
bent on the vendor to procure a discharge by release or satisfaction, 
for the security of the purchaser, so fru* as any part of the purchase 
nion^ m^f r(Sf?>.qin fmpaid af^r the judgment and notice thereof. 
4tk. on Tit. §86 ; 1 Sugd. on Vend. 613. Equity would relieve the 
pgrpl^aser against judgments entered subsequentiy to the contract, 
t^ the extent that he had paid his purchase money, if he had not 
talfpfl a conveyance, or had taken one which was defective. 1 P. 
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Wms. 278 ; Finch's R. 28. But we can find no authority going so 
far aa to say, that such relief would be granted when the lien of 
judgments attached before payment of the purchase money. 

'^ The principle upon which relief is afforded to purchasers, when 
the legal title remains in the vendor, and the land is, consequently, 
at law, subject to execution upon judgments against the latter, 
seems to be, that the purchaser has as good an equity as the judg- 
ment creditor, and prior in point of time, having honestly paid his 
money before the land became subject to the judgment lien. But 
this principle presupposes that the land is subject to execution and 
to the lien of judgments against the vendor, and it is manifest that 
the purchaser has no such prior equity if the purchase money was 
not paid before the lien of the judgment attached. In that case, he 
would not have been bound to pay the purchase money to the ven- 
dor; he might have retraced his steps and rescinded the contract if 
the vendor refused to procure a release or satisfaction of the judg- 
ment ; or if a part of the purchase money had been paid previous 
to the rendition of the judgment, he might have applied the portion 
remaining unpaid to the extinguishment of the lien thus created. 
Buclv. Tate, 7 Blackf. 55; Parke v. Jo/inson 11 Wend. 450; 4 Madd, 
Ch. R. 508 — note. If, instead of doing so, he voluntarily paid the 
money to the debtor, he certainly cannot claim any precedent equity, 
as against the judgment creditor, for the value of the payment thus 
made. 

" In Finch v. the Earl of Winchdsea, 1 P. Wms. 277, the earl 
agreed with the countess dowager, that in case she would surrender 
her estate for Ufe in certain premises to him, he having the remain- 
der in tail, in order to enable him to mortgage part of the premises, 
he would settle the remainder of the premises together with the 
equity of redemption on himself for life, &c., remainders over, under 
which the plaintiff claimed. The countess dowager accordingly 
made her conditional surrender ; the earl suffered a recovery, made 
the mortgage, and died, without settling the premises according to 
the agreement. He was indebted at his death by judgment. The 
persons on whom the remainders were to be settled brought their bill 
to have the agreement executed, and the question was, whether the 
agreement bound the land so as to prevent the lien of the judgment 
creditors. The only point decided was, that the agreement did not 
bar the judgment creditors because the consideration teas tnadeqaaie, 
the Lord Chancellor, Cowper, saying, 'Articles made for a valuable 
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consideration and the mofney fuoA^ will, in equity, bind the estate, and 
prevail against any judgment creditor memt betwixt the articles and 
the conveyance ; but this must be when the consideration is some- 
what adequate to the thing purchased.' This case is cited in Kursi 
V. Hur8tf 2 Wash. C. C. R. 69, and in the matter of Howe and udfe^ 
1 Paige's Ch. R. 125, and in both these the dictum of the Lord Chan- 
cellor, that an agreement for a valuable consideration and the numejf 
ptddf will bind the estate against subsequent judgments, mesne the 
conveyance, is noticed and approved, but neither of them go any 
farther. In Fort/i v. the Duke of Norfolk, 4 Madd. Ch. R. 508, the 
plaintiff was a judgment creditor claiming a lien for a balance of 
purchase money, part having been paid before notice of the judg- 
ment. It was determined there was no lien, because, the debtoTi 
when the purchaser received notice of the judgment, had no estate 
which the judgment would affect. He had previously conveyed to 
the purchaser. But it is inferable from the remarks of Sir /. Lcach^ 
that if notice of the judgment had been given previous to the con- 
veyance, the purchaser would have been held equally affected by the 
judgment debt as the debtor himself, to the extent of the unpaid 
purchase money, 

^^ In this country there have been but few cases bearing upon the 
point under consideration. In Pennsylvania, however, it has been 
expressly decided, that a judgment against a vendor who has con- 
tracted to sell but has not received the whole purchase money, is a 
lien on the vendor's interest ; and that a purchaser under such judg- 
ment will be entitled to the impaid purchase money, and will be 
bound to make a deed to the vendee according to the original agree- 
ment, standing in the place of the vendor. Fasfiolt v. Reed, 16 
Sei^. & Rawle, 267. In Parks v. Johnson, 11 Wend. 442 — 448, the 
question whether a judgment was a legal lien upon the vendor's in- 
terest in real estate, where there had been a prior contract of sale 
and part of the purchase money remained unpaid, though not di- 
rectly involved in the consideration of the case, was alluded to by 
the chancellor, and the opinion was distinctly expressed that it was. 
It was, however, decided in this case, that a conveyance of the legal 
title to flie vendee in pursuance of an original contract, does not 
operate, by relation, back to a time when the vendee was not enti- 
tled to a deed, by the terms of such contract, so as to divest the lien 
of an intermediate judgment against the vendor. This was also de- 
cided in BiUts V. Chinn, 4 J. J. Marsh. R. 641, where the purchaser 
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at a sheriff'B sale recovered in ejectment, on the ground tibat a con* 
veyance from the vendor, executed after the lien of the judgment at- 
tached, although in pursuance of a previous contract, was, at law, 
overreached by the subsequent sale under the judgment. 

^'All these cases, therefore, concur in this, that an agreement or 
contract for the sale of real estate, does not, of itself, free the land 
fironfi the lien of judgments against the vendor* It is the payment 
of the purchase money pursuant to sUch contract, which raises the 
equity of the purchaser, and entitles him to relief in chancery; and 
we think it is deducible, not only from these cases, but fixim general 
principles, that upon an application to set aside the legal Uen of a 
judgment creditor attaching after the contract has been entered intO| 
such equity must be measured by the amount of the payment made 
before the lien attached ; and that such lien, so far as it holds an 
eistate of the vendor sulbtject to execution, cannot be divested in 
ikvor of the purchaser to enable the vendor to convey to him, Dree 
from the incumbrance of such judgment, on the ground of payments 
made afterwards. 

<' Holding, then, as we do, that the vendor^s interest in land con- 
tracted to be sold but not conveyed, and when a portion of the pur- 
chase money is unpaid and more than a mere naked trust to convey 
remains, is subject to the lien of judgments obtained against such 
vendor by third parties, it remains to enquire whether the replevin 
bond executed by Polke, at the time, and in the manner stated in the 
bill of complaint, was, in effect, a judgment, which, under the laws 
of this State, became a lien on his interest in the premises in 
question. 

'* By the Revised Statutes of 1831, p. 240, § 14, which were in 
force at the time this replevin bond was executed, it was provided 
that all such bonds should have, from the date of their execution, the 
force and effect of judgments confessed in a court of record against 
the person or persons executing the same, and against their estates, 
and that execution might issue thereon accordingly. The replevin 
bond executed in this case, must therefore be considered equivalent 
to a judgment of the Circuit Court of the United States within the 
district comprising this State, and the only subject of enquiry which 
presents any difficulty is, whether such judgmeilt becomes a lien 
from the date of its rendition, upon land situated in counties other 
than that in which the judgment was rendered. 
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** The preeifle point now under conBlderation was decided by the 
Oiretdt Court of the United States^ in the case of Doe e. d. Shrew ^ 
Winter v. JoneSf 3 McLeaUi Y8, in which it was held, that judgments 
of that Court are liens upon the real estate of the judgment de- 
fendants throughput the State. This decision is, certainly, entitled 
to much respect, but as the question does not appear to have been 
regarded by the proAsssion as definitely settled, and as it is one of 
much importance in various points of view, we have thought it ne- 
cessaty to make a oarefUl examination of the statutes and decisions 
bearing upon it. 

** An act of Congressi passed in lt8d, declared that until further 
provision should be made, the forms of writs and executiolis^ and 
modes of proceedings in the circuit ahd district courts of the United 
Stateif in suits at common law, should be the same as were then 
used in the si^reme courts of the States refspectilvely. This act) it 
was said in Wajfrnan v. SmUhard^ 10 Wheat. 37, is plainly con^ned 
to form, but that fbrm, in this particular, had in it much of substance, 
because it consisted of the language of the writ which specified pre^- 
dsely what the officer was to do. A permanent ect of Congress upon 
this subject, was passed in 1703, which provided ' that the forms of 
writs, executions, and other process, except their style, and the forms 
and modes of proceedings in suits in those of common law, shall 
be the same as are now used in the said courts respectively) in pur- 
suance of the act entitled ' an act to regulate processes in the 
courts of the United States j (that of 1789,)' except so far as may have 
been provided fbr by the act to establish the judicial courts of the 
United States; subject, however, to such alterations and additions as 
the said courts respectively shall, in their discretion, deem expedient; 
or to such regulations as the Supreme Court of the United States 
shall think proper, fh>m time to time, by rule, to prescribe to any 
circuit or district court concerning the same.' This act, it was held 
in Wayman v. Southard^ adopted the state laws upon the subject of 
executions, as they stood in 1789, and not as they might afterwards 
be made ; and it was further held, that a state law regulating execu- 
tions, passed since that time, is not applicable to executions upon 
judgments rendered by the United States courts, unless expressly 
adopted by rules of those courts. 

'* The next and only other act of Congress, bearing upon this 

question, is the act to further regulate processes in the courts of the 
15 
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United States, passed May 19th, 1828; the first section of which act 
adopted, in those States admitted into the Union since the 20th of 
Sejiember, 1789, for the courts of the United States^ in those States, 
except Louisiana, the forms of mesne process used at that time in the 
highest courts of each of those States ; and the third section pro* 
vides, that ' writs of execution and other final process issued on 
judgments and decrees rendered in any of the courts of the United 
States, and the proceedings thereupon, shall be the same, except their 
style, in each State respectively, as are now {May 19th, 1828) used 
in the courts of such State,' reserving to the United States courts 
power, ' by rules of court, so far to alter final prodess in said courts, 
as to conform the same to any change which may be adopted by the 
legislatures of the respective States for the State courts.' 

^ In the United States Bank v. Halstead, 10 Wheat. 64, the decision 
above referred to in Waynum v. Southard was re-iterated, and it was 
held *' that the circuit court had authority to alter the form of the 
process of execution so as to extend to real as well as personal pro- 
perty, when by the laws of Kentucky, lands were made subject to 
like process from the state courts;' but that an act of the general 
assembly of Kentucky, passed since the act of Congress of 1789, 
which prohibited the sale of property taken in execution for less 
than three fourths of its appraised value, did not apply to executionB 
issued by the Circuit Court of the United States for the District of 
Kentucky. 

'' In Ross V. Duvall, 13 Peters, 45, it is said by the court, Hiat the 
process act of 1828, was passed shortly after the decision of the cases 
of Wayman v. Southard and the U S. Bank v. Hahtead, and was in- 
tended as a legislative sanction to the opinions of the court in those 
cases. 

^ It must, therefore, be regarded as settled, that the act of 1828, 
adopted for the federal courts in this State, the State laws regulating 
executions then in force, and not such as have been subsequently 
enacted ; and as no rules have since been made by the United States 
courts conforming such executions to the laws of the State, the law 
in force in this State in May, 1828, governing executions issuing 
from the Supreme Court, that being the only court having a similar 
extent of jurisdiction, must be considered as firom that time to the 
present, applicable to executions issued from the national courts. 

" The act organizing the Supreme Court of this State and defining 
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its powers and duties, approved January 2d, 1624, provides that eze- 
cutioDs to be issued from said court, shall be the same which are or 
may be by law directed to be issued from the circuit courts, and that 
the Supreme Court shall have power to direct all other writs, pro- 
cess, summonses, forms, and modes of proceedings to be issued, ob- 
served, and used by said court, and to make rules for that purpose, 
&c. 

^ There is a striking similarity in these provisions to those of the 
acts of Congress before mentioned, and it is argued by the counsel 
for the defendant in error with much apparent plausibility, that as 
the words used in these acts are construed to give judgments of the 
federal courts, the same lien as judgments of the State courts, the 
use of almost the same words in the State act just quoted, should 
be held to mean, that judgments rendered by the Supreme Court 
should have the same lien and no greater than those rendered by 
the circuit courts. But there is this difference; — that while the 
meaning and intent of the act of Congress relative to process, before 
quoted, must be gathered from those acts alone, the act of the State 
legislature, directing that executions issued by the Supreme Court 
shall be the same as those issued by the circuit courts, must be con- 
sidered in connexion with other acts, in force at the time, and which 
we have not yet alluded to. 

'^ The act organizing circuit courts, passed at the first session of the 
legislature of this State, (Acts of 1817, p. 15,) gave to those courts 
jurisdiction in each county, and power to issue writs and other pro- 
cess necessary to the maintainance of such jurisdiction, according to 
the course of the common law and the usages of courts. The act 
organizing the Supreme Court, passed at the same session, gave to 
the latter court jurisdiction co-extensive with the limits of the State, 
and contained a provision similar to that we have just quoted from 
the act of 1824, that the executicms to be issued should be the same 
as those which should be by law directed to be issued from the cir- 
cuit courts, &c. The first act on the subject of executions, passed 
after the organization of the state govcniment, was that approved 
January 7th, 1818, (Acts of 1818, p. 185,) by the first section of 
which, all personal and real estate belonging to any individual, com- 
pany, or body politic or corporate, is made subject to judgment and 
execution, and the 13th section of an act for the prevention of frauds 
and perjuries, passed at the same session (p. 118), contains the fol* 
lowing provisions : 
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** 'Any court of record, judge, or officer of any court of record 
within this State, that shall sign any judgments, shall, at the signing 
of the same, without fee or reward for doing the same, set down the 
day and month of the year of his so doing upon the record, which 
he shall sign, and such judgments, as against purchasers^ bona Jide^ 
for valuable consideration^ of lands, tenements, or hereditaments, to be 
chatted thereby, shall, in consideration of law, be judgments from 
such times as they shall be so signed.' 

'* These acts appear to have been generally understood to have 
created an express lien in favor of judgments, upon the real estate 
of the defendants. That they were so understood by the legislature, 
would appear from a clause of the act to amend the act last men- 
tioned, approved January 18th, 1820, (Acts of 1820, p. 114,) which 
provides that property levied on may be released by the defendant 
giving a replevin bond, which bond should have the same force and 
effect as judgments then had in binding real property. 

" As the law stodd at this point of time, then, the Supreme Court 
had jurisdiction throughout the State, and the circuit courts in the 
respective counties, and there can be no doubt that the liens of their 
judgments were co-extensive with the limits of their jurisdiction. 

'^ An act, supplemental to the act organi^g circuit courts, was 
passed December 11th, 1821. Acts of 1822, p. 20. By this act, the 
circuit courts were authorised to issue writs of execution to any 
county within the State, in certain cases. By the second section, it 
was declared, that judgments rendered in the circuit courts were 
made liens upon real estate situate in the county where they should 
be rendered, from the day of the rendition thereof; and by the third 
section, any person interested was authorised! to procure an attested 
copy of such judgment, and file such copy, in the office of any cleric 
of any circuit court in the State, and from the time such attested 
copy was so filed, the judgment became a lien upon the real estate 
of the defendants, in the county where such copy was filed. This is 
the first act we find authorising writs to be issued by the circuit 
courts to other counties than those in which their judgments were 
rendered, and it seems to be plain that its provisions were not in- 
tended to be restrictive of the liens of judgments in any case. As 
the jurisdiction of the circuit courts did not, before, extend beyond 
the limits of the respective counties in which such courts were held, 
neither could the liens of their judgments operate, out of those 
counties. The obvious purpose of this act, was to give the circuit 
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courts authority to issue executions and to extend the lien of their 
judgments to other counties than those in which the judgments were 
rendered, in the cases specified; but by no rule of construction can 
we arrive at the conclusion, that it was the intention of the legisla- 
ture, to limit or abridge the liens which had before been given to 
judgments of the Supreme Court. 

**The provisions of the last recited act, were continued in the Re- 
vised Statutes of 1824, p. 192, § 13, but no further alteration was 
made by the statutes of thU State, with respect to the liens of judg- 
ments, until after the passage of the act of Congress of Mcof^ 1828. 
We are of opinion, therefore, that as judgments of the Supreme 
Court of this State, were liens upon the real estate of the defendants, 
throughout the State, before the passage of the acts of 1821 and 
1824| and as it appears, that by those acts, the legislature did not 
intend to limit the liens of judgments, then existing, in any case, but 
only to give an additional lien to judgments of the circuit courts, in 
cases where a lien did not before exist and could not have been ob- 
tained, the laws giving judgments of the Supreme Court liens 
throughout the State, were still in force in 1828, and were, conse- 
quentiy, adopted by the process act of Congress of that year. 

*^It must follow, that PcUce's interest in the Plymcmth tract of land, 
as described in the bill of complaint, was bound by the lien of the 
judgment, or what amounted to a judgment, the execution of the re- 
plevin bond in the Circuit Court of the United States. He could, 
therefore, make no valid conveyance of that interest to the preiu- 
dice of the judgment creditor, and the decree of the circuit court, 
perpetually enjoining Simpson from levying upon it, without pay- 
ment to Wm of the purchase money remaining due when the lien 
attached, is erroneous." 

Decree rcversedy &c. 
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Tjb State ex. rd. Ths Boabd op CoBonanoifxiB of La Po&tb Co. 

V. Van Pelt. 

Ofhcul Bohdb.— The efiect of fltriking out the names of eonie of the ■oretiee, and sobetito- 
ting new names for the pnrpose of releasing the smeties whose names an thus stricken out, 
«ipon the liability of the obligonl 

ERROR to the Xa PorU Circuit Court. 

Debt by the plaintiff in error upon the bond of a county agent. 
The declaration alleged that the agent was dead, and that the de- 
lendant was a surety upon the bond. There were five counts, four 
of which were held bad on demurrer and abandoned. 

The fifth count averred that one Dinwiddie was on, &c., duly ap- 
pointed county agent, and that he thereupon executed the bond sued 
upon, conditioned for the faithful discharge of hb duties and for the 
payment of all money that might come to his hands, &c., with one 
David EvanSy since deceased, AdamO. Pclkey and Andrew Bunuides^ 
as his sureties. That afterwards, &c., the said Dinwiddie^ being 
desirous to have said Evans released firom his liability, and to have 
the defendant substituted in his place, proceedings were had before 
the board of commissioners for that purpose, and on, &c., the said 
Evans was, with the knowledge and consent of said Dinwiddie and 
the defendant, but without the knowledge or consent of PoUcc and 
Bumsides, released, and his name stricken iix>m the bond, and that 
the defendant then and there executed said bond^ Breach, — ^the 
non-payment by the agent, of money received by him by virtue of 
his office. 

To this count there were fourteen pleas. The 1st, 2d, 3d, 4th, and 
6th, led to issues of law which were decided for the defendant. The 
7th, 8th, 9th, 10th, and 11th, were adjudged bad on demuiFer. The 
5th, 12th, 13th, and 14th, led to issues of fact 

/. H. and James Bradley ^ for plaintiff in en*or. 
NUeSj contra. 

Blackford, J. — ^^ The fifth count is objected to on account of the 
manner in which the bond is alleged to have been executed by the 
defendant ; but the objection is imfounded. If, as alleged, Dinwiddie 
and the defendant, and the board of commissioners agreed, that 
Evans'sii^viie in the bond should be erased and the defendant's insert- 
ed in its place, and if, as is also alleged, such erasure and insertion 
ivere accordingly made, the bond was, at all events, valid against 
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Dmwiddie and the defendant; and if, as is further alleged, the alter- 
ation was made without the knowledge or consent of Polke and 
Bumside^ they {Pdke and Bumside) were discharged fix>m the bond,, 
and the same became the bond of Dinwiddie and the defendant alone. 

*'It is also olgected to this count that the bond described in it was 
not authorised by law, and that it is not shown that the bond after 
being executed by the defendant, was accepted by the board of 
commissioners. As to the first of tho^e objections, we need only 
refer to the act of 1831, which required such bonds to be given. R. 
C. 1831, p. 461. As to the last oljgection the count states that the 
bond when first given in 1836, was approved by the board of com- 
missioners. It also alleges that Dinwiddie^ desirous to have the de- 
fendant's name inserted in the bond instead of Evans% applied for 
that purpose, to the board of commissioners then in session, and 
that such proceedings were thereupon had before said board, that 
afterwards, to wit, on, &c., the change was made. That is a suffi- 
cient averment, in substance, that the alteration of the bond was 
Improved by the board. We consider, therefore, that the fifth count 
is unobjectionable. 

^ The next question is as to the validity of the 1st, 2d, 3d, 4th, and 
6th pleas to the fifth count, which pleas are all sworn to. 

** The first plea states, that at the time when the name of Evans 
was struck out, and he was released, and when the defendant exe- 
cuted the bond, he, the defendant, did not know, or believe, or sus- 
pect, that Evans*s name was struck out, and that he (Evans) was 
released without the knowledge or consent of Polke and Bumside, 
The second plea is similar to the first. These first two pleas are 
clearly bad. The circimistance, that the defendant, when he execu- 
ted the bond, did not know, believe, or suspect, that the striking out 
of Evans'^s name and Evanses release were without the knowledge of 
Polke and Bumside^ does not afiect the defendant's liability. If he 
did not wish to be bound unless as a co-obligor with Polke and 
Bumside^ he should have ascertained before he executed the bond, 
whether or not they had agreed to the alteration, and upon finding 
that they had not, he should have declined to execute it. 

** The third plea, besides the matter contained in the first, states 
that when the defendant executed the bond, he supposed, believed, 
and understood that, by executing it he was to become bound jointly 
and severally with Dinwiddie^ Polke, and Burfisidey and not with Din- 
widdie alone. This plea is also bad. It was of no consequence 
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what the defendant supposed, believed, or understood, as to the effect 
of his executing the bond. He must be bound, in the absence of 
any misrepresentation of facts, by the legal effect of his contract. 

*^ The fourth plea, in addition to what is contained in the firsts 
says, that when the defendant executed the bond, it was understood 
and intended both by the defendant and the board of commissioners 
that, by the execution of the bond, the defendant was to become 
bound, according to the terms thereof, jointly and severally with 
Dinunddiey Pdke^ and Bumside, and not with Dintviddie alone. The 
sixth plea is similar to the fourth except that it omits what is con- 
tained in the first plea. These pleas go further than the third. They 
allege that when the defendant executed the bond, it was understood 
and intended, not only by the defendant, but by the board of com- 
missioners also, that the defendant was only to become bound as 
alleged in the third plea. We think, however, that these pleaa are 
also bad. The parties to a transaction are presumed to know what 
will be its legal effect, and to intend that it shall have that effect. 
In the case before us, the legal result of the erasure and insertion 
aforesaid, under the circumstances of the case, was to release Polite 
and Bumside from the bond, and to cause it to be the bond of the 
defendant and Dinwiddle alone ; and the defendant cannot be pe^ 
mitted to aver that those acts were not intended to produce that 
effect. 

The 7th, 8th, 9th, 10th, and 11th pleas, remain to be examined. 
These pleas are to the breaches assigned in the fifth count, which 
breaches are, substantially, that the county agent had received 
money, &c., by virtue of his office, which he had failed to pay over, 
&c. The pleas say, in substance, that said money, &c., did not 
come into the agent's hands ccftcr the defendants execution of the bond. 
These pleas are bad, because they give no sufficient reason for the 
agent's failure, after the defendant's execution of the bond, to pay 
over the money, &c. It was not material when the agent received 
the money, &c. If, after the defendant executed the bond, the agent, 
having money, &c., in his hands, as alleged, failed to pay over the 
same, &c., the bond was forfeited." 

Judgment reversed y &c. 
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Loudon v. Walpole. 

PsomssoKT Noixs.—- When the general iBsoe was pleaded to a declaration on a note made by 
Andrew A. Loudon^ the production of a note signed ** A. A. Loudon^'" held not to be suffi- 
cient proof to authorise a judgment for the {daintiff 

APPEAL from the Marion Circuit Court. 

Assumpsit upon a promissory note. Plea, non assumpsit, without 
oath. Judgment for the plaintiff. 

The declaration described the note as made by Andrew A. Loudon^ 
without alleging that he made it by any particular name or descrip- 
tion. The note produced was signed " A. A. Loudan.^^ The defend- 
ant objected to its admission, but the objection was overruled. 

W. B. Greer J for appellant. 
Quarks and Walpole, contra. 

Held, (Judge Perkins delivering the opinion of the Court), that 
the note was properly admitted, it not being inconsistent with the 
allegations of the declaration, but that as there was no other evi- 
dence, and as the note described in the declaration was not alleged 
to have been made by that name and style, the mere production of 
the note, without further proof to identify it as the note sued upon, 
was not sufficient to authorise a judgment in favor of the plaintiff. 

Judgment reversed, &c. 



Chiusman and Another v. Loxg. 

Patment. — "So assumpsit can be raised on the voluntary payment, by a strapger, of the debt 
of another person, and payment by request of a joint judgment debtor, does not bind the 
other debtors joined in the judgment. 

ERROR to the Boone Circuit Court. 

Assumpsit by Long against Chrisman and McLaughlin, for money 
had and received, and money paid. Judgment for the plaintiff. 

It appeared, ihat in November, 1838, there was a judgment ren- 
dered by the Circuit Court of the United States, for this District, in 
favor of Blackley, Strong, and Simpson, against Chrisman and Mc- 
Laughlin, for the payment of which one iV<?&on became replevin bail. 

In October, 1840, Nelson recovered a judgment in the Boone Circuit 
16 
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Court, against Tickner and Ckdviny upon which an execution issued 
and was levied on certain personal property. Chrisman became the 
purchsLser of the property so levied on at a sale by the sheriff, and for 
the payment of his bid, Chrisman, Long, and others, executed a 
judgment bond payable to Nelson. This bond Ndson placed in the 
hands of the attorneys of Blackley, Strang, and Simpson, who were 
to collect it, and apply the proceeds towards the payment of the 
judgment in the Circuit Court of the United States, against Chrisman 
and McLaughlin. On the 25th of October, 1843, Xong made a pay- 
ment of 140 dollars on the judgment bond to the attorneys of Black- 
Icy, Strong, and Simpson, Which sum was, accordingly, with the 
knowledge and by the direction of Chrisman, credited on the judg- 
ment against him and McLaughlin. 

Morrison and Major, for plaintiffs in error. 
L. C. Dougherty, contra. 

Smith, J. — ^^ This state of facts may show a right of action in favor 
of Lor^ against Chrisman, but does not warrant a joint judgment 
against the latter and McLaughlin. If we regard the payment by 
Lovg simply as a pajrment upon the judgment of Blackley, Strong, 
and Simpson, the request of Chrisman was not sufficient to bind Mc- 
Laughlin, and it is a clearly established principle, that no assumpsit 
can be raised on the voluntary payment by a stranger, of the debt 
of another person." 

Judgment reversed, &c. 



The Common Council of Indianapolis v. Faibchild. 

Vending Sfirituous Liquors.— To an action of debt for selling without license, a plea alleg- 
ing that the corporation could not grant a license to the defendant held bad. 

Held Also, that the suit could be maintained in this case though the penalty recovered would 
not be received by the county seminary. 

ERROR to the Marion Circuit Court. 

This was an action of debt brought for the penalty incurred by the 
defendant^ by selling spirituous liquors without license. The dec- 
laration set out an ordinance of the Common Council oi Indianapolis, 
ordering that a tax of 100 dollars per annum should be levied on 
each license to sell spirituous liquors by a less quantity than a quart, 
and averred that the defendant did sell, &c. 
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The defendant pleaded nil debet y and also two special pleas aver- 
ring in substance, that by an act of the legislature passed in 1839, 
the Common Council of Indicmapciis was prohibited from levying or 
collecting any taxes from the inhabitants of the Donation on the 
west side of Whiie river, except for certain purposes; that the 
money sought to be collected in this action could not be and was 
not intended to be appropriated to those purposes ; and that the 
sale of liquor mentioned in the declaration was made on the west 
side of White river. 

Demurrers to these pleas were overruled and judgment rendered 
for the defendant. 

H. Brown, for plaintiff in error. 
Fletcher, Butler, and Yandes, contra. 

Blackford, J. — ^^ We think the second plea is bad. The charter 
of the town of Indianapolis, granted in 1838, prohibited the retail- 
ing of spirits in the town, which included the place named in the 
plea, without a license from the corporation, under a certain penalty. 
The present suit is for the penalty inflicted by said charter for re- 
tailing spirits without license. The plea, admitting that it shows 
that no taxes can be imposed at the place where, &c., is no defence 
to the suit. It does not follow, that because the inhabitants of a part 
of the town are excused from taxes, they may violate the charter 
by retailing spirits there without Ucense. Even supposing that the 
plea, by showing that no tax could be imposed at the place, &c., 
shows that no license to retail spirits there could be granted, it would 
still be no defence. The fact that the defendant could not obtain a 
license, would be no reason for his selling without one contrary to 
the charter. 

'* The third plea is no better than the second. 

"The defendant objects to the declaration on the ground, that the 
fine, in this case should have been given to the county seminary 
and not to the plaintiff. 

" The charter of the town contains a provision, that no person 
shall, within the bounds of the town, &c., sell, by a less quantity 
than a quart at a time, any spirituous liquors, &c., unless he shall, 
in addition to a license obtained from the board of county commis- 
sioners, obtain license from the corporation for one year, who is 
hereby authorised to grant the same, on his paying into the treasury 
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of the corporation, a sum not exceeding 100 dollars at the discretion 
of the corporation; and that if any person shall sell any spirituous 
liquors, &c., within said limits contrary to the provisions of this act, 
he shall, in an action of debt, upon conviction thereof before the 
president of said corporation, be fined in any sum not more than 100 
dollars, nor less than 50 dollars, for the use of the corporation. 
Local laws of 1838, p. 32, § 30. 

'^ The said charter is, by a clause in it, declared to be a public act. 

'^ The position taken by the defendant, that the above mentioned 
penalty should have been given to the county seminary, depends on 
that clause of the State Constitution, which says that all fines asses- 
sed for any "breach of the penal laws" shall be applied to coimty 
seminaries. Art. 9, § 3. We consider this clause of the constitution 
as applying only to breaches of the criminal law , proj)erly so called; 
that is to crimes and misdemeanors. 

" It is held that a suit on a penal statute is not a criminal but a 
civil cause. Atchison v. Everett, Cowper 382. Such a statute, there- 
fore, is no part of the criminal law. It follows that if our construc- 
tion of said constitutional provision be correct, it was not necessaiy 
that the penalty in question should go to the county seminary ; the 
penalty not being for the breach of any criminal law." 

Judgment reversed, &c. 



Jackson v. The State. 

CoRFORAL Oath— fa a term synonymous with the term " solemn oath." 

ERROR to the Hancock Circuit Court. 

This was an indictment for perjury, on which the defendant was 
found guilty, and judgment was rendered against him. 

The indictment alleged, that at a certain trial,*&c., the defendant 
was sworn as a witness and " took his corporal oath," &c. 

The proof, to sustain the indictment in this case, was, that the de- 
fendant was sworn " with the up-lifted hand," and not upon the 
" Holy Gospel, or the New Testament, nor by laying his hand upon 
the same ;" and it was contended that the oath thus proved to have 
been taken was not " a corporal oath," and that hence there was a 
fatal variance between the proof and the charge in the indictment. 
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QuarleSy for plaintiff, in error. 
Ketcham and Hamnumdy contra. 

Perkins, J. — ^'^ However it may have been in somewhat olden time, 
in Eutvpcy we think that now, at least, in our State, the terms '^cor- 
poral oath" and *^ solemn oath" aroused synonymoosly, and that an 
oath taken with the uplifted hand, may be properly described by 
either term. In Webster's Dictionary, are the following definitions : 
* Corporal — corporale: — A fine linen cloth used to cover the sacred 
elements in the eucharis^ or in which the sacrament is put.' ' Cor- 
foi al oath. — A solemn oath, so called fironi the antient usage of touch- 
ing the corporaky or cloth that covered the consecrated elements.' " 

Judgment affirmed^ &c. 



The Administrator and Heirs of Castleman v. The Administrator 

AND Heirs of Harris. 

Cohtracts. — ^A eipecific perfonnanoe of a contnust for the sale of land, will not be decreed un- 
less the purchaaer haa perfimnncd his part of the contract 

ERROR to the Vermillion Circuit Court. 

The bill of complaint, in this case, alleged, that Harris^ by an 
agreement in writing under seal, sold to Castleman, the undivided 
half of a tract of land, containing about 454 acres, upon which the 
town of Clinton was built. That Harris had paid one-fourth of the 
purchase money for said tract to the government, and for the re- 
mainder had taken the stay pursuant to an act of Congress on that 
subject. That Castleman was to pay Harris 1200 dollars, as follows, 
to wit: the amount remaining due the government estimated at 
1000 dollars, was to be paid by Castleman at the land office at Fm- 
cennes on or before the 31st of Mdrchy 1825 ; and if the amount thus 
due did not amount to that sum, the balance was to be paid to Har- 
ris or to his order. That Castleman was to have one half of all the 
•profits arising from the sales of lots in said tract, and that the ex- 
penses were to be equally divided. The bill then alleged that Cas- 
tleman had, pursuant to the agreement, paid several sums of money 
at the land office, in land certificates, and that Harris had received 
large sums of money for the sale of lots, &c. ; and that Harf-is had 
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received a patent in his own name and had refiued to convey the 
one half of said land to Castlcman or his heirsy and to account for 
the tanui received for the sale of lots, &c. Prayer for an account 
and general relief, and {or a partition of the unsold lots. 

The cause was submitted on the bill, answers, exhibits, and depo- 
sitions, and the bill was dismissed. 

Knmey and Oookms, for plaintiffs in error. 
Tcftyy contra. 

Smtth, JF. — ** We can perceive no ground upon which the decree 
of the Circuit Court, dismissing the bill, should be reversed. The 
facts stated in the bill do not show, nor is there any proof, that Cos- 
Ueman ever performed or offered to perform his part of the contract. 
Admitting that all the land certificates mentioned in the two receipts 
oi Harris y were received by the latter from Castlenum to be applied 
towards the payment due for the tract of land, at the land office, 
and that they were so applied, and that no discount should be de- 
ducted, there was still a deficiency of 280 dollars required to make 
up the sum of 1000 dollars, which C^isdeman had undertaken to pay 
Harris. It is contended by the complainants, that Harris received 
sufficient sums from sales of the joint property to make up this de- 
ficiency, but Castlenum was not entitled to a share of the proceeds 
of such sales without payment of the 1000 dollars specified in the con- 
tract. We think it plain, therefore, that his representatives have 
not shown themselves entitled to a decree for a specific performance, 
or any other relief prayed for by the bill." 

Decree cffirmedy inc. 



GooDvnN V. Doe €. d. Kensett and Others. 

EsiopPBL.— To make recitals in a deed operate as an estoppel, it should be shown that the 
grantee came into possession under the deed or was in some way connected with it 

APPEAL from the Franklin Circuit Court. 

This was an action of ejectment brought by the appellees, as the 
heirs of Thcmas Kensett and Charles ShelUniy against the appellant. 
Upon the trial, the appellees offered the following evidence. 

1st. A deed dated March 12th, 1834, made by one Murdock, and 
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conveying all hb interest, and also, as attorney in fact of Kensett 
and ShdUnty all their interest in the land in controversy to Nathan 
J). Galium. 

2d. A quit claim deed from OcUian to the appellant. This deed 
contained a recital to the effect that said land was conveyed to Gal- 
lien by the deed ofMurdock, dated March 12th 1834. 

3d. Three depositions proving that the appellees were the heirs at 
law of said Kensett and Shdion^ and that both the latter persons died 
previous to the year 1834. 

The appellant did not offer any testimony, and the above being 
all the evidence, judgment was rendered for the plaintiff. 

Mat9on and HoBandy for appellant 
Sleithy contra. 

Per Curiam. — ^^ This judgment must have been predicated on the 
supposition, that by the exhibition of the deeds above mentioned, 
the appellees had traced the title of the parties litigant to a com- 
mon source, and that the recital in the deed from GaUian estopped 
the appellant from denying the title of the ancestors of the appel- 
lees. But there is no proof that the appellant came into possession 
of the premises under that deed, or that the deed itself was ever in 
his possession ; and without evidence that he was in some way con- 
nected with it, the recitals it contains cannot be binding upon him. 

^ Besides, the deed fit>m Murdoch conveys his interest as well as 
that of the ancestors of the appellees, and if the bare fact, that a 
paper was in existence purporting to be such a deed, could be held 
sufficient evidence of a former title and possession in the grantors, 
the appellees, if the interest of their ancestors had not been legaUy 
conveyed away, were entitled to recover that interest only. They 
certainly could not, on such grounds, establish a claim to the whole 
premises including llie interest of Murdoch. 

<< We think the evidence is insufficient to sustain the ^'udgment." 

Judgment reversed^ &c. 
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Doe e. d. Cooper v. Cutshall. 

APPEAL from the Allen Circuit Court. 

Hdd: That a judgment is not a lien on land held by the judg- 
ment defendant under a title bond. 



Pickering and Other9 v. Walcoit. 

Fracticx in Chancest.— ProceedingB necesBaiy on bill of reTivor. 

ERROR to the Men Circuit Court. 

In 1832, Walcott filed a bill against Patterson and Pickeringy to 
foreclose a mortgage. Separate answers were filed by the defen- 
dants. 

In February y 1842, the complainant filed a bill of revivor, stating, 
inter alia, that Pickering was dead; that he had left two minor chil- 
dren, whose names were unknown to the complainant ; that F. P. 
Randall had been appointed administrator, &c.; and praying that 
the suit be ordered to stand revived against the said legal repre- 
sentatives, &c. The administrator answered. He was afterwards 
appointed ^^gvardian ad litem for the said minor defendants" and 
filed an answer for them. 

The cause was submitted to the Court and a decree rendered that 
the defendants pay, &;c., or in default thereof, that the land be sold. 

H. Cooper y for plaintifis in error. 
Ccicrick and Walpole^ contra. 

Blackford, J. — ^' These proceedings are erroneous. The bill does 
not give the name of either of the heirs. The statute of 1838, un- 
der which the bill was filed, required at least the name of one of the 
heirs to be stated. R. S. 1838, p. 443. 

'* There was no order that the suit should be revived. Such an 
order was necessary before a final decree." 

Decree reversed, &c. 
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HAmLiov, Tabok & Co. v. Sbaxah & Nomok. 

Pastitershif. — ^A power ghren to one ptrtner to settle the aAin of the finn, aAer disMlutioii, 
will not authorise him to sooepc a dral^ or bonow moiiey, in the finn^ name, eren for the 
payment of a debt doe by the finn. 

APPEAL fix>m the Allen Circuit Court. 

A writ of attachment having been sued out by the State Bank of 
iTidiana against Seaman ^ Norian^ the appellants filed a claim for 
448 dollars and 26 cents, due, as they alleged by yirtue of a draft 
drawn by them and accepted by Seaman 4* Norton^ and also a claim 
for a like sum for money paid, 6^. Norton appeared and pleaded 
the general issue under oath to the claim of the appellants. The 
issue thus raised was found for the defendant. 

The evidence was, that on the 20th of December^ 1836, Seaman ^ 
Norton were partners residing in the city of New York^ and as such 
had a note, endorsed by Benltf, Keder 4* BansoUy discounted for their 
benefit, at the branch of the State Bank at Fort Wayne. On the 
1st of F)gbruaryy 1837, they dissolved partnership, and a notice of 
the dissolution was published in the New York papers. On the 
20th oiMarchy 1837, the note was renewed by a note drawn by Sea- 
man in the name of ^' Seaman 4* Norton^^ for 4500 dollars. This was 
again renewed by Seaman furnishing a similar note for 3600 dollars 
on the 1st of August^ 1837; and the note was afterwards renewed 
from time to time in the same manner until the 6th of November^ 
1838, when its amount was 2600 dollars. At the latter date, the 
note being required to be again renewed, the appellants, having re- 
ceived a letter in the hand writing of SeamoMy signed '^ Seaman ^ 
Nortony^ requesting them to do so, advanced 478 dollars and 68 
cents on said renewal, and to obtain repajrment, drew, as by said 
letter they were directed to do, on Seaman 4" Norton at New York, 
The draft was accepted by Seaman in the name of Seaman 4* Norton^ 
but was not paid. 

After the dissolution of the firm of Seaman Sf Norton, a new part- 
nership was formed under the name of Norton 4* Co., in which Nor- 
ton and one Robinson were the active partners, and Seaman a dor- 
mant one. This company occupied the same place of business that 
had been used by Seaman 4* Norton, and Seaman also continued there 
settling up the business of the old firm, which he was authorised to 

do. He kept his books in the same safe with those of Norton 4* 
17 
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Co., who had access to them. Norton Sf Co,, in some instances ad- 
vanced money to pay debts of Seaman 4* Norton, whose credit they 
were anxious to sustain. 

Colerick and Wdpde, lor appellants. 
Randaly contra. 

Perkins, J. — ^** It is insisted that the plaintiffs were entitled to re- 
cover upon the acceptance against both Simian ^Norton; and if not 
upon that, then, that they should have recovered against them on 
the common count for money paid to their use. Could they recover 
upon the acceptance? As it was not actually signed by Norton, 
there could be no recovery upon it against him, unless Seaman was 
authorised, as to these plalntifls, to place his (NortoTCs) name to it. 
Seaman was not authorised to use Norton's name by virtue of his 
power as partner, as that had been previously revoked by a dissolu- 
tion of the firm, and notice thereof given to the plaintiffs. He was 
not authorised to use it by the power contained in the notice of dis- 
solution, as such a power only enabled him to settle and receipt for 
dues to the firm, and to pay the debts it owed out of means he might 
possess, and not to contract new debts in the partnership name, 
even for the payment of old ones (Col. on Part. 492) ; and we do not 
think that the circumstances proved, namely, that Seaman kept his 
ofiice, if we may so call it, for the settling up of the business of the 
extinct firm, in the store of Norton 4* Co,, that his notices of protest 
were left there, — ^that his books were accessible to Norton, and that 
money was advanced by Norton 4* Co,, for the payment of Seaman 
4* Norton's debts, were sufficient to justify the jury in finding, over 
Norton^s oath, that he did authorise the use made of his name by 
Seaman. These facts were not at all incompatible with a different 
view of the subject, and tended, as we think, but very slightly, to 
prove that Norton authorised Seaman to sign his name to an obliga- 
tion td pay money. 

" Could they recover on the count for money paid to the use of 
Seaman 4* Norton ? It may well be doubted whether this money 
was paid upon a debt owed by those men. If Seaman had no power, 
after the dissolution, to renew the note in bank, in: the firm's name, 
then, as the bank had notice of the dissolution, the note, though 
signed " Seaman 4* Norton,^^ was but the individual note of Seaman, 
And on the dissolution of a partnership, the note of one of its mem- 
bers may be given and received for a firm debt, under such circum- 
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stances as to discharge those whose names are omitted. 1 Smith's 
L. G. 333. But we shall put this case upon a different ground. Ad- 
mitting for the sake of argument, that the advance made by the 
plaintiffs was upon a debt due by Seaman 4* Norton, still, as the 
partnership had terminated, the power of the partners individually 
to borrow money to pay said debt was but that of ordinary joint 
debtors. Can, then, one of two joint makers of a note, borrow 
money to pay on such note, and thereby render his co-joint debtor 
liable with him for the money borrowed? We need not argue this 
question* to show that he cannot." See Chisman and Another v. 
Long J at the present term of this Court. 
Judgment affirmed, &c. 



Black and Others v. Meek, Adm'r ^c. 

ExECDTOiis aud ADMiinsmuTORs. — Onit petition by an lulministnitor for an order to sell real 
estate for the payment of debts, the court should not order all the lands of the intestate to be 
sold, if a sufficient amount can be raised by the sale of a part without injury to the residue. 

ERROR to the Wayne County Probate Court. 

Meeky administrator of James Black, filed a petition for an order to 
sell real estate for the payment of debts. Several of the heirs ap- 
peared and answered. The material facts disclosed were as follows : 

The intestate died seized of a tract of land containing 130 acres. 
The petitioner had previously obtained a decree of the Probate 
Court authorising him to sell about thirty acres off said tract, in 
two lots, for the payment of said debts, and had sold said lots for a 
sufficient amount to pay the same, receiving half the purchase mo- 
ney in hand and taking the notes of the purchasers for the balance. 
The sales were confirmed by the Probate Court, but in consequence 
of there having l^een no guardian ad litem appointed for the minor 
heirs, the proceedings were reversed on a writ of error by the Wayne 
Circuit Court. In his present petition the administrator prayed for 
an order to authorise him to re-sell said two lots at their appraised 
value to the persons who had purchased them at the former sale. 
The heirs demurred to so much of the petition as prayed for a decree 
to authorise the administrator to re-sell at private sale to the former 
purchasers, and the demurrer was sustained. They also filed a plea 
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denying the facts stated in the petition. The administrator then 
filed an appraisement of the whole tract. Two of the heirs Ihen 
answered, admitting that the facts set forth in the petition were true, 
and that so much of said land ought to be sold as would suffice to 
pay the debts, and praying that no more than would Ihus suffice be 
ordered to be sold. 

The Court, on the hearing, ordered the whole tract to be sold. 

By a bill of exceptions it appeared, that it was proved, that the 
two pieces of land sold under the previous order of the Court, or 
either of them, could be sold without injury to the remainder, but 
for the fact that the purchasers at the former sale were still asserting 
their title under that sale ; and also, that a sufficiency of land to 
pay all the debts could be sold ofi* another part of said tract with- 
out any great iiyury to the residue ; but the Court being of opinion 
that a re-sale of the lots which had been sold before could not be 
made without a sacrifice, on account of the claim of the purchasers 
imder the previous sale, and that the sale of any other portion of the 
tract would greatly injure the remainder, decreed the sale of the whole 
tract, including the two pieces previously sold. 

Perry y for plaintifis in error. 
Neumian, contra. 

Saoth, J. — ^'^This decree was rendered under the authority given 
by the 230th section of the 30th chapter of the Revised Statutes, 
which provides, that if it shall be necessary to sell only a part of the 
real estate of the intestate, and it shall appear that by such partial 
sale, the residue, or some specific part or piece thereof would be 
greatly injured, the court may order a sale of the whole estate em- 
braced in the petition, or such part thereof as the court shall think 
necessary and most to the interest of all concerned therein. It is 
insisted upon the part of the defendant in error, that a discretionary 
power is vested in the Probate Court to decree the sale of the whole 
or such part of the estate, as that court may deem most for the in- 
terest of all concerned, and that, having exercised its discretion, this 
court should not revise the decree. But a discretionary power must 
always be exercised with sound discretion and according to law. 
Otherwise, if any party is injured thereby, there can be no doubt of 
his right to apply to a superior court for redress. We are of opinion 
that the reason for which, it appears, the Probate Court ordered a 
sale of the whole of the real estate, in this instance, was insufficient. 
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It is evident that all the debts of the intestate might have been 
by the sale of the two detached lots, and if the Court was right in 
the opinion that a re-sale of those lots could not be made withoat a 
sacrifice, on account of the claims of the purchasers under the pre- 
vious sale, it is not very easy to perceive how sucha sacrifice would 
be avoided by a sale of the whole estate. Those ckdms would be 
likely to operate at least as injuriously upon the sale of the lots when 
included with other lands, as in case of a separate sale. We think, 
therefore, the case is not such an one as auth(»ised the Probate 
Court, in the exercise of a sound discretion, to order a sale of the 
whole of the real estate of the intestate, against the objections of 
any of the heirs to whom it had descended, and who had certainly 
a right to object to a compulsory sale of their property, for any other 
purpose than the payment of the debts for which it was liable, or to 
the sale of any portion of it which it was not necessary to sell for 
that purpose and to avoid serious injury to the remainder." 
Decree reversed, &c. 



Hart and Others v. The Board of Com'rs of Vigo Co. 

Cban&e of Venus. — ^Expenses of, to be paid by the county from which the change waa taken. 

ERROR to the Vigo Circuit Court. 

There was a change of venue from Vigo county to Parke county, 
in the case of an indictment against one Beauchamp. 

Charges by the plaintiffs in error for guarding the jail in Parke 
counly to secure said Beauchamp^ were allowed by the Parke Circuit 
Court, and duly certified to the Board of Commissioners of Vigo 
county. An accoimt of the charges so allowed and certified was 
presented by the plaintiffs in error to said Board of Commissioners 
for allowance, but the allowance was refused. 

The Circuit Court, on appeal, gave judgment for the defendant. 

It appeared on the trial, on appeal, that at the time the charges 
accrued, Vigo county had a good and sufficient jail. 

WriglU and Maxwell^ and Chriswdd and Usher, for plaintiffs in 
error. 
Kinney and Crookins, contra. 
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Per Curiam. — ^'^ We are of opinion that Vigo county is liable for 
said charges. The expenses in question must be considered as nec- 
essary, and consequent upon the change of venue ; and the statute 
requires them to be paid by liie coimty from which the change of 
venue was taken. Acts of 1840, p. 30. The circumstance that 
Vigo county had a good jail, has nothing to do with the case. 

^^ The application to the Board of Commissioners, not being in 
the nature of an action, the objection that liie claims are several is 
unimportant. The board should have allowed to each of the appli- 
cants, the sum allowed him by the Parke Circuit Court, The board 
having refused to make such allowance, the Circuit Court, on ap- 
peal, should have done it, or have directed the board to do it." 

Judgment reversed^ &c. 



Huff and Another v. Walker* 

Covenant. — ^In nn action to recorer rent due on a lease of a ferry, &c, the defence set np 
was an eviction from the leased premises, — hdd that the facts did not sustain the defence. 

ERROR to the Tippecanoe Circuit Court. 

In Marchy 1843, Josiah Witdket^ as guardian of certain minors, 
leased to Edmund and JcJm T. Hvffy a tract of land l3ring wholly on 
the north side of the Wabash river, with the ferry and appurtenan- 
ces of the same, for two years. The ferry was then the only one 
established at that point. Afterwards, 1844, an act was passed by 
the legislature, providing, *^ That in all cases when ferry license is 
granted to any one owning the land on only one side of said stream 
or river, within any county in this State, it shaH be lawtol, at any 
time, for the person or persons owning the same on liie opposite 
side of said stream or water course, to give bond to the board doing 
county business, in such manner as is required by law, for the keep- 
ing of a ferry, to take possession of the ferry on his, her, or their 
side the stream to the opposite bank, and have and possess all the 
privileges of a ferry keeper across the same, tb transport passen- 
gers from his side to the opposite side, with mutual privileges of 
landing with the ferryman on the other side." Acts of 1844, p. 101. 

After the passage of the above act, John T, Huffy one of the les- 
sees before mentioned, purchased the land on the sout/i side of the 
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river and applied under the above act, and procured a ferry privi- 
lege from that side of the stream. Walker appealed firom the deci- 
sion of the board doing county business, granting such privilege, and 
the appeal was still pending. After procuring this privilege, the 
said John T. Huff and his co-lessee gave notice to Walker, that they 
had been evicted by the said Jchn T. Bvff from their ferry right 
under the lease, and that they, therefore, abandoned the entire 
premises leased. 

The present suit was an action of covenant brought by Walker 
against the lessees, for the rent; and the defence set up was the 
eviction as above stated. 

In the court below the plaintiff recovered, and it was held in this 
court that the judgment was right. 

Judgment affirmed, &c. 

Locknjoood, for plaintiffs in error. 

Crane, contra. 



WHrrcoMB V. Stewart. 

Evidence. — ^The proof required to authorise depositions taken in a former suit between the 
same parties, to be used on a second trial. 

APPEAL from the Tigo Circuit Court. 

Assumpsit by Joim R. Whitcomb against Hugh Steuxirt, for goods 
sold, &c. Trial on the general issue and judgment for the de- 
fendant. 

The only question before this Court, was whether the deposition 
of one George Stewart was properly admitted in evidence. 

The plaintiff had previously instituted a suit in the Vermillion 
Circuit Court, against the defendant and one Uncles, for the same 
cause of action now sued upon, in which the plaintiff was non- 
suited. These facts being admitted, the defendant then produced a 
certificate of the clerk of the Vermillion Circuit Court, certifying, that 
the accompanying deposition of George Stewart was taken by Hugh 
Stewart and filed in the office of said clerk, and was then on file 
amongst the papers in the case wherein John R. Whitcomb was plain- 
tiff and Hugh Stewart and Stephen Uncles were defendants, which 
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cause was dismissed by said plaintiff, he being non-smted, at the 
September tenn, 1843, of said Circuit Court. 

Without proof of any other facts, the defendant then offered to 
read said deposition to the jury. The plaintiff objected, because 
there was no proof, except the certificate of the officer taking the 
deposition, and that of the clerk of the Vermillion Circuit Court, that 
said deposition was legally taken and duly filed in said VermiDion 
Circuit ,Court, " and that the same had remained on file up to tiie 
time of this trial ; said deposition never having been filed in the 
Vigo Circuit Court, and being for the first time produced and shown 
to the court, afler the plaintiff had closed his testimony in chief in 
this cause ;" but the court overruled the objection. 

G. W, Barbour^ for appellant. 
R, W. ThompsoUy contra. 

Held, (Judge Parkins delivering the opinion of the Court) that 
the deposition was improperly permitted to be used. That under 
the provisions of the statute authorising depositions taken in a for- 
mer suit to be used upon a second trial, it should have been proved 
that the deposition ^'had been duly filed in the Court where the pre- 
vious cause was pending " and tiiat it had tiiere '* remained on file 
from the time such suit was discontinued, until the time " when it 
was taken to be used on the trial of this suit. R. S. pp. 723 — ^724. 

Whether the certificate of the clerk, had it been sufficientiy full, 
would have been evidence of the facts stated init, guerre ? 

Judgment reversed^ &c. 



Hornet v. Sloan. 

Municipal ConpoBATioirs.— Strangers as well as citizens, are bound by tbe ordinances and 
bye-laws of. 

ERROR to the Waj^ne Circuit Court. 

Replevin for the taking and detention of two sows, alleged to be 
the property of the plaintiff*. The defendant pleaded specially, a 
purchase of the sows at a sale by the marshal of the city of Rich- 
mcndy under an ordinance to prevent swine fi'om running at large. 
The plaintifi* replied that he was not and never had been a resident 
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of liie city of Bichnumd^ but that he ^iras a resident of the county of 
Waj/ne^ without the corporate limits of said city ; that said sows 
were by him suffered to run at large on the public highways in the 
neighborhood, and that if they came within the limits of said city it 
was without his knowledge, &c. The Circuit Court held this repli- 
cation to be bad, and gave judgment for the defendant on demuirer. 

Neurniauy for plaintiff in error. 
Perry y contra. 

P^ Cwiam, — **^ There can be no doubt that as a general rule, and 
in the absence of any special legislative restraint, strangers, as well 
as citizens, are bound by the ordinances and bye-laws of a munici- 
pal corporation. We do not think there is any thing in the g^ieral 
estray law, or any other law of this State, that is in conflict with the 
ordinance set out in the plea, or that exempts the property of per- 
sons who do not reside within the city, from its operation. 4 Ohio 
R. 427; 10 id. 173. 

Judgmeni affirmed^ &c. 



TuE Heibs of William Campbell v. Robebt Campbell. 

Chancery. — ^Usurious coDtract--The answer of the complainant to a crass bill filed by adult 
defendants, statini; the consideration of a note, to secure which, a mortgage had been given, 
is not evidence against the infant defendants. 

APPEAL from the Tippecanoe Circuit Court. 

A bill in chancery was filed by Robert Campbdly the appellee, to 
foreclose a mortgage executed by William Campbell. The bill al- 
leged, that on the 12th of November y 1840, William Campbdl made a 
note for 425 dollars, payable to the complainant, three years after 
date, with interest; and that on the 3d of September, 1841, the said 
William executed another note to the complainant for the payment 
of 411 dollars two years after date ; that on the 13th of September, 
1841, the said William mortgaged to the complainant certain tracts 
of land, in the bill mentioned, to secure the payment of a note for 
940 dollars, to become due on the 12th of November, 1843 ; that no 
such note for 940 dollars wa« executed, though it was intended to 

be, and that said sum was intended to cover the amounts of the two 
18 
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notes first mentioned, with the interest which had accrued upon 
them; and that William Campbell^ died, &c., leaving heirs, who were 
made parties, some of them being minors. 

James CampbeBy one of the heirs of William^ answered and admits 
ted the validity of the note for 425 dollars, which was secured by a 
prior mortgage, but cliarged, by way of cross bill, that the note for 
411 dollars was without consideration. 

In answer to the cross bill, the complainant stated, that the note 
for 425 dollars was for money advanced by him at its date, to enable 
the said William to make a payment for the mortgaged premises ; 
that on or about the 3d of September y 1841, the said WiSiam applied 
to him for a Airther loan of 300 dollars, and as an inducement to 
the complainant to loan this further sum, agreed to pay interest at 
the rate of ten, instead of six per cent, on the note for 425 dollars 
and also at the same rate on the 300 dollars to be then advanced. 
That accordingly, four per cent, additional interest was computed on 
the first note, making 51 dollars, and ten per cent, on 300 dollars, 
for two years, being 60 dollars, which two sums added to the said 
sum of 300 dollars to be advanced, made the sum of 411 dollars for 
which the second note was given ; that the complainant tlien ad- 
vanced to the said William 150 dollars, and about the 15th of Octo- 
ber following he paid to him the remaining 150 dollars, when the 
new mortgage in the bill mentioned was executed. 

A guardian ad litem was appointed for the infant defendants who 
answered in the usual manner. A decree was rendered foreclosing 
the mortgage, and directing the premises to be sold in case of a de- 
fault in the payment of 1067 dollars within six months. 

R. C. Gregory, for the appellants, contended that the decree should 
be reversed on two grounds. 

1st. Because it appeared that the loan of 300 dollars upon which 
the second note was founded, and the full amount of which note was 
included in the decree, was at usurious interest, William Campbell 
having agreed to pay 111 dollars for the use of that sum for two 
years. 

2d. Because the answer of the complainant to the cross bill, stat- 
ing the consideration of the note for 411 dollars, was not evidence 
against the infant defendants ; and, consequently, as the notes did 
not correspond with that recited in the mortgage, the complainant 
was not entitled to a decree, without proving all the facts necessaiy 
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to show that the mortgage was really executed to secure those two 
notes. 

ONccd and LcKkwood^ contra. 

SmTHy J. — ^* We are of opinion that the decree is liable to both 
these objections. The only consideration for the sum of one hun* 
dred and eleven dollars, which was added into the second note, ap- 
pears to have been the advance of the three hundred dollars, then 
loaned. The transaction was therefore usurious, independently of 
the fact, that a part of the latter sum was not actually loaned until 
some time after the date of the note. 

^^ With regard to the other point, independent of the answer of 
the mortgagee, there is no distinct proof of the advancement of 
that sum of three hundred dollars, especially of that part of it, which 
the complainant admits was not made imtil after the mortgage was 
executed, and as that answer cannot be taken as proof against the 
infant defendants who appeared by a guardian ad litem^ there is a 
defect in the proof necessary for a decree against those defen- 
dants." 

Decree reversed, &c. 



Davis v. Sturgis. 



BoifD.~-To an action on an appeal bond, a plea that the bond was adjudged InsulYicient and 
that the appeal was therefore diamiased, held bad. 

ERROR to the ATlen Circuit Court. 

Debt upon an appeal bond by the obligee against a surety upon 
the bond. Breach, — the non-prosecution of the appeal to effect. 

The defendant filed two pleas, alleging, in substance, that while 
said appeal was pending, Davis, the obligee, filed an affidavit that 
Sturgis was insufficient security on the bond, and moved the Court 
to dismiss the appeal; and a rule having been entered, upon said 
motion, requiring Columbia, the appellant in said cause, to file an 
additional bond, upon his failing to do so, the appeal was dismissed. 
A general demurrer to these pleas was overruled and final judgment 
rendered for the defendant. 

H. Cooper, for plaintiff in error. 

Coombs, contra. 



140 CASES IN THE SUPREME COURT 

Perkins, J. — ** The dedsion of the Court below is defended here 
on two grounds: 1st. That the pleas show there was no considera- 
tion for the bond. 2d. That they show there was no breach of its 
condition, of which the plaintiff in this suit can avail himself. The 
argument on the first point is, that the bond, not being sufiicient to 
sustain the cause in the Circuit Court till trial, was, in reality, void ab 
origine^ and without consideration; and on the second, that as the 
plaintiff himself objected to the sufficiency of the bond^ on his mo- 
tion to dismiss the appeal, and thereby prevented the prosecution of 
the appeal to effect, he is estopped from now claiming the failure so 
to prosecute it, as a breach of the condition of the bond. We do 
not think either of the above positions correct. By sections 159 
and 160, p. 889, R. S., an appeal from the judgment of a justice 
of the peace, is idlowed on a bond being filed, which shall be ap- 
proved by said justice. By section 168, p. 891, of the same statute, 
it is enacted that: ^No appeal shall be dismissed by the Circuit 
Court on accoimt of the informality or insufficiency of such appeal 
bond, if the appellant do, on or before the calling of the cause, ffie 
a good and sufficient bond, with surety to the acceptance of the 
court.' 

^ The operation of the foregoing sections, taken together, is, to 
make the bond filed with, and approved by the justice, effectual to 
remove the cause to the Circuit Court, hold it there till such bond is 
shown in that court to be insufficient, and to stay, in the mean time, 
execution upon the judgment of the justice. The bond, therefore, 
though it may afterwards be shown to be insufficient, is not void ab 
originCy and is upon a valid consideration. And as the law permits 
the bond filed with the justice, though approved by him, to be shown 
to be insufficient in the Circuit Court, and requires, in that event, a 
further bond, the giving of such further bond, when required by the 
Circuit Court, must be regarded as one of the acts necessary to be 
performed by the appellant in prosecuting his appeal to effect, and 
hence, included in the condition of the first bond. A failure, 
therefore, to give such further bond, when so required, is a breach 
of the condition of the first, and renders the surety in it liable to an 
action ; and we think no such estoppel as is contended for exists." 

Judgment reversed ^ &c* 
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Paerfield and Another v. BsowmNo. 



EnDEHCB.— The same eridenoe •dmianble under a plea of Ubenm ftntmmfum, k ■*itn^«^KI ft 
under the general isBiie. 

iHSTsccnoirs.— If an erraneooB instnietion has been giTen, the jndgment will not be ror e ised 
if an instnietion to the eontiaiy has also been given. 

ERROR to the Alkn Ciicoit Court 

Case, by the defendant in error against the plaintiffii in error for 
constracling a mill-dam across a certain stream, below Broumin^t 
mill, and thereby causing the water to overflow said mill, &c. The 
defendants pleaded the general issue and liberwn tenementum. The 
latter plea was demurred to and the demurrer sustained. 

One of the errors assigned in this court was, that the Circuit Court 
should have overruled the demurrer; but it was held that if the plea 
was good, the sustaining the demurrer was not a sufficient cause to 
reverse the judgment, as the evidence admissible under it was abo 
admissible imder the general issue. 2 Greenl. Ev. 513. SharJdin 
V. Cooper^ 8 Blackf. 41. Cohec v. Cooper^ id. 115. 

The Court instructed the jury, that if the defendants had kept the 
dam higher than they had a right to do, they were liable, though 
they may not have been the original trespassers in raising the dam. 

Cclerick and Widpoky for plaintiffs in error. 
Morrison and Majors contra. 

Blackfosd, J. — ^''This instruction is objected to, on the ground 
that the charge against the defendants, which was for erecting the 
dam, &c., was not established by proof of their merely keeping it 
up. But supposing ttus instruction to be erroneous, still the defen- 
dants cannot complain of it ; because, after it was given, the court, 
at the defendants' request, gave a contrary instruction, just such a 
one as the defendants say ought to have been given. The instruc- 
tion thus subsequently given, is as follows : ^ The jury must find, 
fix>m the evidence, that the defendants raised their dam above the 
usual height, and thus caused the water to overflow the plaintiff*'s 
wheel, or they must flnd for the defendant.' There is no error, 
therefore, in this part of the case." Gronour v. DaniclSy 7 Blackf. 
108. Adnf V. Rapdyey 1 Hill, 9. 

Jvdgment 'cffirmedy &c. 
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CONAWAT V. WbAYER. 

Rmobd.— SUtementt bj the derk, to far •• th07 purport to (Ufdote the groviidi upon which 
the Cireiiit Court diemiieed an appeal, will not be regarded aa a part of the lecoid. 

APPEAL from the Ohio Circuit Court. 

This was an appeal to the Circtiit Court from the decision of the 
board of township trustees of Umoit township, Ohio county, to whom 
jurisdiction had been given by a local law, upon an application for 
a re-view and re-location of part of a county road running through 
land belonging to Canaway. 

In that part of the record purporting to contain the minutes of the 
proceedings in the Circuit Court, it was stated, that on the 16th of 
FAruary^ 1848, the parties appeared, and the defendant moved the 
Court to dismiss the appeal, and by the agreement of the parties the 
cause was laid over xmtil the ntxX Tuesday; — ^that afterwards, on the 
21st of Ffbruary^ the parties came, and the defendant moved the 
Court to dismiss the appeal on account of the insufficiency of the 
appeal bond, which motion was overruled ; and that on the next day 
the defendant moved the Court to dismiss the appeal, on the ground 
that the transcript of Ihe proceedings of the trustees was not filed 
in the clerk's office within twenty days from the time of taking the 
appeal, which motion was sustained, 

A judgment was rendered for the defendant and the plaintiff ap- 
pealed to this Court. 

Major and Brower^ for appellant. 

Smfth, J. — ^' These statements by the clerk, so for) at least, as the}' 
purport to disclose the grounds upon which the Court acted in dis- 
missing the appeal, are not legitimately a part of the record, and 
cannot be regarded. Blany v. Fivdlayy 2 Blackf. 338; Wihon v. 
ColeSf id. 402; Ross v. Mtsner^ 3 id. 362; Richardson v. Si. Joseph's 
Iron Co,, 5 id. 149. We are, therefore, only informed that the Cir- 
cuit Court dismissed the appeal, and as there is no bill of exceptions 
showing the reasons of the Court for so doing, they must be pre- 
sumed to have been sufficient.^' 

Judgment nffi.i'mcdy &Cw 
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Prazeb v. McChoid. 

Ck>]iTBACT.— In an action on, for the yalne of labor, oontracted to be paid for m Iracb, a demand 
of such payment beSon bringing rait, neceeaary— whent 



APPEAL firom the Marion Circuit Court. 

Assumpsit, commenced before i^ justice of the peace, by Josqjh 
McChord against Elizabeth Fraxee^ to recover the value of certain 
carpenter work done by the former for the latter. The plaintiff suc- 
ceeded before the justice and also in the Circuit Court, to which the 
case was carried by appeal. The only question in this Court was, 
whether the judgment was authorised by the evidence. 

It appeared that the plaintiff was employed by a son of the de- 
fendant to do the work in question, the plaintiff agreeing to take his 
pay in such trade as suited him. The only evidence of any demand 
of payment, was the statement of a witness, Childers, that the plain- 
tiff gave him an order on the defendant for twenty dollars, on ac- 
count of said work, and on his presenting it to the defendant she said 
she had not the money; she would pay the order as the work had to 
be paid for; if she had any trade that would suit the witness, she 
would let him have it on the order; she named several kinds but as 
they did not suit the witness he took none. 

Quarksj for appellant. 

H. 4* B, Brownj contra. 

Perkins, J. — ^ As to the liability of Mrs. FVazee to pay for the 
work in question, though no express request or promise on her part, 
prior to the performance of the work, is proved, we cannot say that 
the jury might not have inferred from the evidence, that her son was 
acting in the premises as her agent, and have found that she was 
bound to fulJBil the contract by him made. 

^^ As to the character of the contract, it was clearly one payable 
in trade, — specific articles; and one in which the time imd place of 
payment were not fixed by the contract; and the first question here 
is, was a demand by the payee necessary before suing on it? 

^^ We think the authorities establish the following propositions re- 
lative to contracts payable in specific articles : 

^^ 1st. When the time and place of payment are fixed in the con- 
tract, no demand is necessary before suit. 

^' 2d. When the time of payment is fixed, and the place is left un- 
determined by the contract, no demand is necessary. 
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'^ 3d. If the contract be to pay on demand, a special demand be- 
fore suit is necessary; though on a contract to pay money such de- 
mand is not necessar}'. 

^' 4th. When the place of payment is fixed by the contract but 
the time is left undetermined, a demand before suit is necessaiy. 

'^ 5th. When both the time and place of payment are left unde- 
termined by the contract, a demand before suit is necessary. Ewing 
V. French, 1 Blackf 170; Johnson v. Baird, 3 id. 153—182; Dorman 
V. Elder, id. 490; Townsend v. WcBsy 3 Day, 327; Russdl v. Ormsby, 
10 Verm. 274; Peck v. Hubbard, 11 id. 612; 1 Swan's Pr. 309—326; 
2 Kent's Comm. 508, n. c; Cook v. FcrraU, 13 Wend. 285; 5 T. R. 
409. 

'^ The contract in the case before us, being one in which both the 
time and place of payment are left unspecified, a demand before 
suit was necessary; in an action commenced in the Circuit Court it 
should have been averred in the declaration and proved on the trial; 
in an action commenced before a justice of the peace, it should, at 
least, have been proved upon the trial. 

^^ The remaining question is, was a demand proved? We think 
not. Childers testifies that he called on Mrs. Frazee with an order 
for, as we must understand, cash, and requested its payment. It 
was refused, but trade was offered. None suited Childers, and as he 
had a cash order, from which we infer it was for a debt due to him, 
he was entitled to cash payment fi'om Mc Chord. It is probable, no 
<nuf^ Whatever would have suited him; at any rate he does not ap- 
pear to have designated any such to Mrs. Frazee. And if the order 
was not for a debt due him, he had no right, so far as appears, to 
accept any thing in payment but cash. The contract in the case, 
however, was to pay in such trade as suited McChord. Under this 
contract he was bound to be suited with some kind of trade, within 
a reasonable variety, and according to the intention of the parties at 
the time of the contract; and in a demand for it he should have 
specified the kind he wished for; after which Mrs. Frazee would have 
been entitled to a reasonable time to furnish it." 

Judgment reversed, &c. 
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Gagb and Others v. Akb and Others. 



VsBDOft AMD Ftonauan.— H" an attornqr m fret, ap po int Bd to sake nla of knda ini 
State, cann a oonreyanoa to be made to Imnaeil^ anch eanveyanoe, if not ratified by hm 
principal, will be aet aade in eqaitj.— fkoof of aiiA falifitatiiai Fimliiw monajr paid, or 
improremenla made bj audi attonejr. 

CXiaettiag aride ancb a co n ve yan ce, tbe court dioald notdecna the land to be vealad in tba 
hein of die principal, in nwcified portinna, witlioat taking inio ***H^'**i^ adrancea 
made, &c^ aa l e quii ed by the atatnte in caaea of p a r ti t io n , 

ERROR to the DeariornCmmt Coort 

This was a bill in chancery, by certain of the heirs (some of 
ihem minors) of Co/. Ztbuim Pike^ deceased, against Gtage^ and 
others, also heirs of said Pike, Gage was the only defendant interested, 
the others being merely nominal parties. The bill charged, that on 
the 4th of October^ 1827, the said Cd. Pike, then being the owner of 
a certain tract of land containing seven hundred and fifty acres, 
and lying in Ddauxare county, Ohio, executed to said Gage, his son- 
in-law, a power of attorney to sell the same ; — ^that Gage under said 
power, sold, during the fall of that year, to difierent persons, portions 
of said tract, making deeds and receiving payment therefor ; — ^that 
on the lOth of December, 1832, there being then unsold two hundred 
and ninety-two acres of said land. Gage, as attorney, as aforesaid, 
for the nominal consideration of &00 dollars conveyed them to one 
Bozencrantz, and immediately received from him a re-conveyance to 
himself; adopting this as a mode of vesting in himself the legal 
title thereto. The bill prayed that Gage should be required to ac- 
count for the money received for the lands sold to strangers, and 
that the conveyance to himself should be set aside, &c. 

Gage answered, admitting his appointment as Pike's attorney, his 
sale of portions of said tract and receipt of payment, and the con- 
veyance to Razencrantz and re-conveyance to himself as charged 
in the bill ; but insisting that he accounted to Pike in his lifetime for 
all the proceeds of said sales. As to the lands conveyed to himself, 
he said that Col. Pike was indebted to him in a sum exceeding their 
value, that he adopted the transaction complained of as a mode of 
obtaining payment, and that he settled ^th Col, Pike accordingly. 

The cause was submitted on bill, answer, exhibits, and deposi- 
tions, and a decree was rendered, that Crage held said 292 acres in 
trust for the heirs of Pike, and that he convey to them severally, the 

portions specified in the decree. 
19 
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Brown and Dumant, and Major and Brower^ for plaintifia in error. 
Ryman and Spoonery contra. 

Per Curiam. — '^ The land, the principal subject matter of this 
suit, lies in Ohioy out, of course, of the jurisdiction of the courts of 
this State ; but as the defendant interested in the controversy, was 
brought directly before the Circuit Court, it was authorized, as a 
court of equity, to take cognizance of the cause, under the general 
rule that courts of equity act upon the person. Stoiy's Eq. PI. 489 ; 
2 Story's Eq. 58. 

" As the sale of the 292 acres to Gage, was a sale by an agent to 
himself, if it had not been subsequently ratified, his principal, and 
of course, the heirs of the principal, had a right, by an application, 
in equity, in a reasonable time, to have it set aside without any en- 
quiry as to its fairness. Brackcnridge v. Holland, 2 Blackf. 377 ; 1 
Hilliard's Abr. 398; 1 Story's Eq. 338; Story on Agen. 248; 4 
How. U. S. R. 603 ; McCormick v. Malin, 6 Blackf. 609. Consider- 
ing the location of the land, in another State, the enfeebled physi- 
cal and mental condition of Col. Pike, at the time of the transaction, 
his decease soon after, the infancy of the heirs, and their probable 
ignorance of the premises, we think the present application cannot 
be rejected, as made too late. 

Had, then, this sale by Cfage to himself, been satisfied before the 
commencement of this suit ? It depended upon him to show, satis- 
factorily, that such was the fact. He contends that the evidence in 
this case does so, and relies, mainly, on the following paper : 

* Know all men by these presents, that I, Zebulon Pike, oi Dearborn 
county and State of Indiana, have, this 19th of April, 1833, dischar- 
ged Andrew F. Gage from further duties as my agent, having been 
appointed by me to sell and coiivey a certain tract of land in the 
State of Ohio, in the year of our Lord, 1827. It is therefore due to 
him that I should certify to all concerned, that he has well and truly 
performed the duties of that ofiice, and that I entirely approve of the 
sales he has made, the deeds and conveyances given, and moneys 
received, to all of which we have this day settled and discharged 
each other from further obligations. Zeb. Pike.' 

" This instrument may go far to show that Gage satisfactorily ac- 
counted to Pike for the proceeds of the land sold to strangers, and 
that the latter acquiesced in those sales ; and did it appear from it 
or from other evidence in the cause, that Pike was made fully ac- 



OP THE STATE OP INDANA. 147 

qoainted with the facts relative to the vesting of the legal title to 
the balance of the 750 acre tract in Ck^j its bearing would be the 
same on that transaction. It does not bo appear, but rather the 
contrary. It does not appear that he even knew it was so vested. 
The evidence is vohuninous and we cannot pretend to give even die 
sabstance of it here, but we are satisfied that we are not mistaken 
upon this point. 

The Court below, then, conunitted no error in decreeing that 
Qage held these lands in trust for Pik^s heirs, and that he should 
relinquish the title to them. But his counsel insist that Croge^s con- 
veyance should have been annulled, upon the t^ms that he should 
be paid for improvements made, and have his purchase money, with 
interest, refunded, &c. In this they would be right, did it appear 
that he had made any improvements or paid any purchase money. 
3Cchoud V. Oirody 4 How. U. S. R. 503; Lessee cf Moody v. Vandyke^' 
4 Binn. 81 ; Harding v. Bandy ^ 11 Wheat. 103 ; Brackenridge v. Hd- 
landy supra. It does not so appear. Chge^s account against Pike^ 
set forth in his answer and claimed to be the purchase money paid, 
is for services in his agency, for money paid therein, and for board- 
ing furnished. As he received, long before the alleged settlement, 
the money on the sales of the lands, we presume, under the circum- 
stances of the cade, the contrary not being proved, tiiat he retained 
a sufficiency to ccmipensate himself for his trouble and expenses, 
and the boarding would seem to have been paid for during tiie time 
it was received. As to improvements, they were all made out of 
the rents. Were there no other objection to the decree in this case, 
therefore, but this, we should not disturb it. 

^^But the Court instead of simply decreeing that Gage should re- 
linquish, generally, his title to the heirs of Pike, proceeded to deter- 
mine the particolor shares to be relinquished to each. It seems to 
us, the court should not have so proceeded, without first ascertain- 
ing and decreeing the share due to each, taking into consideration 
advances made, &c., according to the provisions of the R. S. p. 813. 
It appears by the evidence, that one of the heirs had a piece of land 
lying in this State, conveyed to him by Col. Pike, in his lifetime, and 
that the lands in question in this suit, are the only remaining prop- 
erty belonging to Pikers estate. It does not appear by the record 
before us, that the Court considered the question, whether the divi- 
sion it made of this property, was a fair one, considered in relation 
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to advancements that might have been made ; and hence, the share 
given by this decree may be more than some of the heirs are enti- 
tled to." 

That part of the decree requiring Chxge to quit claim a particular 
portion of the lands in question to each of the heirs, was reversed, 
and the remainder affirmed. 



Shaffer v. McMakin and Others. 

Baitkrxtft Law. — lAen. of prooeedings in attachment, institated before proceedings In bank- 
ruptcy. 

APPEAL from the Allen Circuit Court. 

Assumpsit by the appellant against Hezekiah McMakin^ Joseph G. 
McMdkiny and WiUiam Henderson, \ipon a promissoiy note made by 
the three last named persons. 

Shaffer had procured a writ of foreign attachment against Heze- 
kiah McMakiny on the 5th of December, 1842, which was, soon after, 
levied upon two horses. On the 16th of April, 1843, the said horses 
being still held under the attachment, the said Hezekiah, with the two 
others as his sureties, executed the note sued upon, it being for the 
debt for which the attachment suit was brought. The note was ac- 
cepted as a settlement of the attachment suit, and the horses sur- 
rendered to the said Hezekiah, who placed them in the hands of his 
sureties, and they enjoyed the use of the horses for a considerable 
length of time. 

On the 6th of March, 1843, said Hezekiah McMakin, was declared 
a bankrupt, and his assignee subsequently got possession of the 
horses. There was no evidence as to the time when the petition in 
bankruptcy was filed, nor was there any proof that the Bsid Hezekiah 
had obtained a final discharge. 

The Court below instructed the jury, that there was no considera- 
tion for the note sued upon, unless the attachment was a lien on the 
horses surrendered when it was given, and that the attachment was 
not a lien upon them. 

H. Cooper, for the appellant. 

Per Curiam, — ^^ We are not called upon now to decide, whether, 
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Buppoaing the attachment not to have been a lien upon the horsesy 
there waa a consideration for the note in suit ; nor whether the bank- 
rupt law which says that the property of the bankrupt shall be di- 
vested from the decree in bankruptcy, means that it shall be divested 
from the time of filing the petition. The attachment was more than 
twenty days earlier than the decree in bankruptcy, and hence, may 
have been levied before the filing of the petition. If it was not so, 
the defendants should have shown it ; as it devolved upon them to 
impeach the prima facia consideration of the note. Regarding, then, 
as we must do, that the attachment was older than the proceedings 
in bankruptcy, it was a lien protected by the bankrupt law, and its re- 
lease was a good consideration for the note. We are aware tiiat Mr. 
Justice Storyy in the Circuit Court of the United States, in Massachu- 
settSy decided differently, but this decision was overruled by the Su- 
preme Court of Massachusetts in Davenport v. Tdton, 10 Mete. 320 ; 
and by the Supreme Court of N. H. in the two cases of KUtredge v. 
Warren andKUtredgeY. Emmerson, 1844, andby several of the inferior 
United States, and State Courts. See 1 Kent's Comm. 247, n. (6 
ed.); also, Lanage v. Best, 3 How. U. S. R. The weight of authority 
is decidedly in favor of the protection of the lien of the attachment, 
and it accords with our opinion of the right of the question." 
Judgment reversed, &c. 



Tyner and Others v. Somerville and Another. 

Fraudulent Conyetance. — A deed conveying all the property of a father to his son in consid- 
eration of a contract by the son to support the father, the latter being largely indebted at the 
time, and such indebtedness being known to the former, will be set aside on a bill filed by 
the creditors. 

ERROR to the Ripley Circuit Court. 

The plaintiffs in error filed a bill in chancery to have a deed set 
aside. On the hearing the bill was dismissed. The material facts 
were as follows : — 

In FArmry, 1842, John SommerviUe, one of the defendants convey- 
ed to his son Andrew, the other defendant, a tract of land worth 
about 500 dollars, and with the exception of a small amount of per- 
sonal property, being all the property he possessed, for the nominal 
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consideration of one dollar. At the same time, Andrew gfi^ye a bond 
to his father conditioned for the support of the latter and his wife 
during their Uvea. This arrangement was made pursuant to a parol 
agreement entered into some yean previous. Andrew was, at the 
time of the conveyance, about twenty-one years of age and it did 
not appear that he had a family. John and his wife were more than 
seventy years old. Andrew had previously been Uving with his pa- 
rents on the premises, and after the conveyance continued to reside 
with them on the land as before.* John was, at the time of the con- 
veyance, a partner in trade with a son-in-law, one Cheeney^ and the 
firm was indebted to the plaintifis about 5000 dollars more than the 
joint and several property of John and Cliecncy was worth. Andrew 
knew of his father's indebtedness. 

Ryman and Holland^ for plaintiffs in error. 
O. H, Smith, contra. 

Per Curiam, — ^^ A conveyance made imder such circumstances 
and for such a consideration is fraudulent, and will be set aside on 
the application of a creditor. Crane y. Stickles, 15 Verm. 252; 
Jackson v. Parker, 9 Cow. 73 ; 18 Pick. 248 ; 5 Har. and John. 372." 

Decree reversed, &c. 



Clark v, Casler. 

Guardian and Ward. — ^In a suit against a guardian for a personal- undertaking, the judgment, 
if any is warranted by the evidence, should be against him personally. 

Is proof that the plaintifl' boarded and lodged the wards as members of his family, they per- 
forming services, without other evidence, sufficient to sustain an action for such boarding, 
&c., qtusref 

ERROR to the Hamilton Circuit Court. 

Assumpsit by Casler against Clark, guardian of James^ Sarah Ann, 
and Isabel Hare, minor children of Tliomas Hare, deceased. The de- 
claration alleged that the defendant was indebted to the plaintiff for 
boarding iind lodging said minors at the defendant's request. The 
defendant pleaded, 1st. The general issue; 2d. No assets in his hands 
belonging to his wards; and 3d. That he was not guardian when the 
accommodations sued for were famished. A demurrer to the second 
and third pleas was sustained, and upon the trial, a judgment was 
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rendered against the defendant for 25 dollars, to be levied of the ef- 
fects of Sarah Ann and Isabd Hare in his hands as guardian. 

Hddy that the demurrer to these pleas was rightly sustained, as 
the defendant was sued on his individual undertaking, and it was 
immaterial whether he had assets in his hands or not, or whether he 
was guardian at the time the accommodations were furnished or 
not; and that for the same reason that the demurrer was rightly 
sustained, the judgment was erroneously entered; it should have 
been a judgment against the defendant personally ; provided, the 
evidence justified any judgment ag^dnst him. 

The evidence, which was set out in the record^ was to the follow- 
ing effect: 

Coder y the plaintiff, in 1841, marri^ the mother of the children 
mentioned in the declaration, and immediately afterward^ took to 
his own home, with his wife, the two daughters, Sarah Ann, then 
about ten, and Isabel, then about eight years of age ; and retained 
them till near the time this suit was commenced as members of his 
family, they working for and being supported by him as such. There 
was no proof that Clark, the defendant, was their guardian, nor that 
he requested the plaintiff to board the children, nor that there was 
any understanding that their board was to be paid for. 

Z». Barbour, for plaintiff in error. 
Hammond and Bradley, contra. 

Pekkins, J. — ^^ It would seem very doubtful whether, under such 
circimistances, the law would imply an obligation on their part, or 
that of their guardian, to pay for board, tiiough it is not necessary 
that we should, and we do not now decide the point, as additional 
evidence may be given upon another trial of this cause. In Reser 
v. Johnson, ante, May term, this court held, that when a son remain- 
ed, after arriving at the age of majority, at his father's house, ren- 
dering services and being supported in the same manner as while a 
minor, the law implied no obligation on the part of the father to pay 
for such services. In Fitch v. Peckham, 16 Verm. 150, the same doc- 
trine was applied in a case where a widow, upon the death of her 
husband, returned to, and lived at her father's house as before her 
marriage. In Andrews v. Foster, 17 id. 556, the rule was said to 
extend to a case where the daughter of another was taken and 
raised till of age, and she continued to reside in the family of her 
foster falber afterwards. And in Wiei* v. Wier^s Administrators, 3 
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B. Mon. 645, it was held, that when three young men, nephews, lived 
with their unkle, working for and being supported by him as mem- 
bers of his family, they could not recover wages upon an implied 
contract. These cases all proceeded on the ground that the facts 
stated in them, raised no implication that an understanding existed 
between the persons concerned, that compensation was to be given or 
received for the services alleged as the cause of action ; and hence, 
that in a suit for such compensation, it devolved upon the plaintiff 
to prove, by evidence additional to those facts, that such an under- 
standing did exist. Now, it would seem clear, that if no implication 
arose from those facts, on the one hand, that compensation was to 
be made for services rendered, neither would one, on the other, that 
compensation was to be made for support furnished. If we are 
right in this, the authorities above quoted would seem to leave 
scarcely a doubt, as to what should be the decision in this case, up- 
on the evidence, as it appears of record. 

*' We may remark, that we do not mean to admit by implication, 
that a guardian could in any event be sued upon the undertaking of 
his ward. We decide nothing as to that. See, however, on this 
point, Cdssedy v. Cassedy, 1 Barbour's Ch. R. 467; Simons v. Norris, 
5 Ala. R. 42; Thatcher v. Dinsmore, 5 Mass. 302; Hilliard's Jurispru- 
dence, 31." 

Judgment reversed, &c. 



Underwood v, Tatham. 

Reflevix. — ^When a demand is necessary before suit, it should be made before the writ issues. 

ERROR to the Decatur Circuit Court. 

Replevin by Tatham against Underwood for a stock of goods in a 
store room. The latter had obtained posssesion of the goods lawfully 
and with the consent of the former. No demand of the goods was 
made by Tatham, until after the delivery of the writ of replevin to 
the sheriff. 

Quarks, for the plaintiff in error. 
Morrison and Mafor, contra. 

Per Curiam. — ^^ We think the demand was too late. It should 



OP THE STATE OP INDIANA. 1&8 

have been before Boit brought. The issuing of the writ to the sheriff 
was the c(»nmencement of the suit. The question on the trial, un- 
der the plea of not guilty of Ihe unlawful detention which the decla- 
ration charged, was whether the goods were unlawfully detained at 
the commencement of the suit. As they were in the possession of 
the defendant by the leave and license of the plaintiff, that posses- 
sion was not wrongful until that leave and license had been revoked 
by a demand of the goods. A bailee cannot, as a general rule, be 
sued by the bailor for the deposit until after demand. Story on Bail. 
$ 107. The evidence is upon the record, and nothing appears to 
take this case out of the general rule. Nor is a bailee always bound 
to deliver his deposit on demand. He may show a sufficient reason 
for non-delivery at the time of the demand. Story on Bail. ^ 119—* 
120." 
JudgmeHt reversed^ &o. 



The Statb ez rel. Flood v. Daily and Others. 

EvnxENGE. — Statements of a witness relative to a receipt in writing. 

ERROR to the Franklin Circuit Court. 

Debt on the bond of a justice of the peace. Breach, — That Flood 
had recovered a judgment before the justice against one PettUy — 
that the latter had paid the amount of the judgment to the justice; 
and that Flood had demanded payment of the justice, which was 
refused. 

The defendant filed three pleas ; one of which was, that no such 
money came to the hands of the justice. Judgment for the defen- 
dant. 

It appeared, by a bill of exceptions, that the plaintiff*, after prov- 
ing the recovery of the judgment, and that the justice had admitted 
the same was paid, but without saying whether it had been paid to 
him or not, produced a competent witness, by whom he offered to 
prove that sometime after the rendition of the judgment, the judg- 
ment defendant showed the witness a receipt which the said judg- 
ment defendant said the justice had given him ; and that a few days 

afterwards, the witness saw the justice and asked him, whether the 
20 
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judgment had been paid and whether he had given Buch receipt, to 
both which questions the justice answered affirmatively. This evi- 
dence was offered to show, that the amount of the judgment which 
the justice admitted was paid had been paid to him, as the witness 
did not recollect that the justice, at the time he stated it was paid, 
said it was paid to him. The Court would not permit the evidence 
to be given. 

Rgmany for plaintiff in error. 

HoOandf contra. 

Surra, J. — *^ We think this evidence, so far as it went to prove an 
admission by the justice, that the judgment was paid and that he 
had given a receipt for it to the judgment defendant, was, imder the 
circumstances of the case, admissible. The object does not appear 
to have been to give the contents of the receipt in evidence. An 
admission by the justice that the judgment had been paid and that 
he had received the money, would, certainly, have been competent 
testimony. His acknowledgment that it had been paid and that he 
had receipted for the money to the judgment defendant, approaches 
so nearly to the same signification, that a jury might properly have 
taken it into consideration with the view of determining whether the 
justice was or was not the person to whom the money was in fact 
paid." 

Judgment reversed, &c. 



SBiiTH V. Moore. 

PuBApiifa.— Non assumpeit, is not a good plea in an action of debt. The subject matter of a 
plea in abatement, should not be pleaded in bar. 

ERROR to the Cass Circuit Court. 

This was an action of debt commenced by the plaintiff in error by 
a writ of domestic attachment. The writ recited that Smith had 
made oath, that Moore was about to leave the State, secretly, &c., 
and was justiy indebted to Smith 141 dollars for work and labor, &c. 
A declaration in debt, for work and labor, was filed. Moore ap- 
peared and filed two pleas : 

1st. The defendant did not assume, undertake and promise, in 
manner and form, &c. 
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9d. The defendant saya actio nam, because he says that he was, at 
die time of Buing oat the attachment, a manied man, and that his 
wife and he were Aoiiii^/Scfe residents and settled within said county 
of CasSf where their usual place of residence had been for a long 
space of time and up to liie time of suing out said attachment. 

There was t^ special demuirer to the first plea, because it is the 
general issue in assumpsit when the action was in debt. There was 
also a general demurrer to the second plea. The demurrers were 
overruled and judgment rendered for the defendant. 

Btddky for plaintiff in error. 
/. W. Wright, contra. 

Blackfosd, J. — ^ The first plea is bad in substance ; it not being 
adapted to liie nature of the action. 1 Chitt. PL 552. 

^ The second plea commences as a plea in bar; but th^ subject 
matter of the plea is in abatement. It concludes by praying judg- 
ment, but without saying what kind of judgment. 

^ The demurrer to the second plea ^dso concludes by merely pray- 
ing judgment. It does not, as a demurrer to a plea in abatement, 
pray judgment that the defendant answer further ; nor does it, as a 
demurrer to a plea in bar, pray judgment for the debt. 

** If the second plea be viewed as a plea in bar it is bad, because 
the subject matter of it is only in abatement. If it be viewed as a 
plea in abatement it is bad for not being sworn to, if for no other 
reason." 

Judgment reversed, &c. 



FousT V. Hannah. 

pROMissoRT Notes.— No demand before suit is necessary, in the case of a note for a sum of 
money payable at a spedfiad time, and in a specified article^ 

ERROR to the AHen Circuit Court 

Assmnpsit, commenced before a justice of the peace, for a pro- 
missory note for 30 dollars payable four months after date, — ^^ to be 
paid by making a bee-house." 

On the trial in the Circuit Court, the note being the only evidence 
giren, the defendant asked the Court to instruct the jury, that the 
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plaintiff could not recover without proof of a demand of the bee- 
house before suit brought. The Court refused to give this in- 
struction. 

Cdcrick and Wcdpciey for plaintiff in error. 
Coombs, contra. 

Per Curiam. — ^' There was no error in this. The note sued on 
was, as we must presume, given for an existing debt; was certain 
in amount, and was made payable at a certain time, and in a cer- 
tain thing. Under such circmnstances, no necessity for a demand 
is perceived. The debtor was bound to take notice of the time his 
debt fell due, and, under the general rule, was bound to seek his 
creditor and pay it. But in this suit, the place of delivery or per- 
formance of the work is not in question, as it was not shown that 
the defendant had made, or offered to make, the required article at 
any place. A demand was not necessary to inform the defendant 
what he had to do, nor when he was to do it. These points were 
settled at the giving of tiie note. See Frazee v. McChord^ at the 
present term of this Court." 

Judgment cffirmcdy &c. 



Crane r. Buntrager and Others. 

Biu. OF Interpleader. — Practice under;— when such a bill will lie ; — ^muBt be for the same 
debt ; — will not lie in behalf of a tenant against his landlord. 

ERROR to the Fountain Circuit Court. 

This was a bill of interpleader filed by Ezra Crane, against the 
heirs of Daniel Buntrager and the administrator upon his estate. The 
cause was submitted upon the bill and answers ; and the material 
facts thus disclosed were, that the complainant, after Buntraget^s 
death, rented of his administrator a certain mill property belonging 
to the estate of the intestate, and was to pay said administrator, as 
rent, one half the profits of the mill, that under this agreement he 
occupied the property about two years, when it was sold for the pay- 
ment of the debts of the intestate; that BurUrager^s heirs had filed 
a bill against him to compel him to account for the rents and profits 
of said mill, and that the administrator of Buntrager' s estate was 
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also threatening to sue him for the rent due under hia contract. 
The Court rendered a decree requiring the complainant to pay to 
the heirs, &c. 

Malloryy for plaintiff in error. 
Brier, contra. 

Perkins, J. — ^''The first question made is one of practice. The 
only decree that a plaintiff in a bill of interpleader is interested in 
obtaining is, that his bill is properly brought: that is, that his case is 
one in which an interpleading between the defendants may be re- 
quired. Atkinson v. Monks and Holroj/d, I Cow. 691. * As to the 
mode of proceeding after it is ascertained that a bill is properly 
filed, there does not appear to be any settled practice. In the case 
of Atkinson v. Monks and Holroyd, the cause was brought to a hear- 
ing on bill and answer only ; but whether this was done by consent 
of the parties or otherwise, does not appear. In the case of Jones v. 
Gilman and Others, (Cooper's R. 49) the complainant filed a replica- 
tion to the answers and served subpoenas to rejoin ; according to the 
practice as stated in the marginal note in Dickens. (1 Dick. K. 291, 
n.) It also appears firom the English reports that testimony is some- 
times taken, as to the rights of the defendants between themselves, 
previous to a decree to interplead. {Bcymer v. BucJianan^ I Cox's 
Cases 425 ; Duke of Bolton v. Williams, 4 Bro. C. C. 297.) In those 
cases, and also where the right of one defendant is admitted by the 
answer of the other, or the bill is taken as confessed as to one, the 
court settles the rights of the parties at once, and makes a final de- 
cree as to those rights, and as to the disposition of the fund in con- 
troversy. {Hodges V. Smith, 1 Cox's Cas. 357.) 

' Where the defendants or any of them deny the allegations in 
the complainant's bill, or set up distinct facts in bar of his right to 
file the bill, he must file a replication, give notice to produce wit- 
nesses, and close the proofs in the usual manner, before the cause is 
heard; as the defendants, as well as the complainants, are at liberty 
to read proofs on those questions at the hearing. But if the defend- 
ants admit the facts on which the right to file the bill of interpleader 
rests, and set up no defence in opposition thereto, which requires 
the taking of testimony on either side, it seems to be sufficient for 
the complainant to file a replication to the answers of the defendants, 
and then to set down the cause for hearing and for a decree that they 
interplead and settle the matter between themselves, without wait- 
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ing until the cause is ripe for a decision as between the defendants. 
In that case, the Court merely decides that the bill is properly filed, 
and dismisses the complainant with his costs of the litigation up 
to that time, to be paid out of the fund. And to settle the conflicting 
claims of the defendants, the Court directs either an action, an issue, 
or a reference to a master, as may be best adapted to the circum- 
stances of the case. {AngeU v. Haddon^ 16 Yes. Jun. 203 ; 4 Bro. 
C. C. 300, n.) In this stage of the suit, an issue or a reference, will, 
in general, be the most cheap and efficacious mode of settling the 
controversy between the defendants; and the expense of an action 
at law, or of an original bill, filed under the direction of this Court, 
can seldom be necessary.' Per Walworth, Chancellor, in The City 
Bcmk V. Bangs, 2 Paige's Ch. R. 570. 

^' So far as the mere question of practice is concerned, according 
to the foregoing authority, we cannot say that there was any great 
irregularity in the proceedings in the present case. 

** The material question is, does the record make a case that wiU 
sustain a bill of interpleader. That case is, that the plaintifi'in the 
bill, not long after Buntrc^er^s death, rented of the administrator 
upon his estate, the property in question, upon specified terms ; oc- 
cupied it for two years under his contract ; has, as yet, failed to pay 
his rent ; and is now threatened with a suit for it by the adnunistra- 
tor de bonis runty and is also called upon by BmUrager^s heirs to 
account to them for the use and occupiltion of said property, not in 
right of the contract made by him with the administrator, for it is 
not alleged in the bill, and they say in their answer, that they know 
of no such contract, but on a claim of title adverse and paramount 
to that of the administrator. And they claim the fiill value of the 
use and occupation for the two years, insisting that it is, in amount, 
500 dollars. It is not pretended that either of the administrators 
(the administrator with whom the contract was made died, and was 
succeeded by the administrator who is made a party to this suit) did 
anything subsequent to the renting, involving tiie tenant or tending 
to vary his rights from what they were by the contract. And it may 
be remariced, that by sec. 50, p. 193, R. S. 1838, and by a provision 
but slightly difierent in the statutes of 1843, p. 571, § 456, adminis- 
trators are authorised, in the absence of heirs, to take possession of 
and rent the real estate of decedents, and to receive the rents for the 
same; and as, in such cases, the rents may be assets for the payment 
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of debts, it would seem firom the cases first 4^ited below, though on 
this point we decide nothing, that whenever the administrator makes 
the contract in his representative character, his successor, as admin- 
istrator de bonis noUy succeeds to all the rights of the contract, and is 
entitled to sue on it as though made with himself. Cathertvood v. 
Chabaudy 1 B. & C.150; Patridge v. Cai>et, 6 Price, 412; Hirst v. 
Smithy 7 T. R. 178. 

'^ Such being the case made by the record, what is the law applica- 
ble to it ? The following, are some of the general principles govern- 
ing bills of interpleader : 

^^ Such a bill will lie only when both the defendants claim the 
same debt or duty. Atkinson v. Monksy 1 Cow. 691 . It is not suffi- 
cient to sustain such a bill ' that one of the defendants claims from 
the plaintiff the same debt or duty, when it appears from the bill 
itself that the debt or duty unquestionably belongs to the other, and 
that the plaintiff is not ignorant of their respective rights as be- 
tween themselves.' Mohawk and Hudson R. R, Co. v. ClutCy 4 Paige^s 
Gh. R. 384; Shaw v. Coster y 8 id. 339. A party 'cannot sustain an 
interpleading suit, if he is obliged to admit, that as to either of the 
defendants, he is a wrong-doer.' Shaiv v. Coster y supra. If the 
plaintiff in the bill, ' has come under any personal obligation, inde- 
pendently of the question of property, so that either of the defend- 
ants may recover against him at law, without establishing a right to 
the property,' it is not a case for an interpleader. Cranshay v. 
Thomtony 2 M. & K. 1. No bill of interpleader lies in behalf of a 
tenant against his landlord. Dungey v. AngonCy 2 Yes. Jun. 310. 
See 2 Story's Eq. ch. 20, and 6 Dan. Ch. Pr. (Perkins's Ed.) 1753. 

'^ These are general rules. There are exceptions to some of them, 
but none that embraces this case. Here, according to the bill, one 
of the defendants claims against the plaintiff rent under a contract, 
while the others claim compensation simply for use and occupation. 
These two claims are not for the same debt, and hence the parties 
cannot be called upon to interplead. It is unnecessary that we 
should specify other of the above principles which exclude this case 
firom the action of the Court ; — ^this one is sufficient and the others 
are manifest." 

Decree reversed^ &c. 
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* 

MiCK V, Howard. 

Promissory Notes. — A note drawn payable to partners by their individual names and endorsed 
by one of the partners by the firm name, may be given in evidence, under a plea of turn 
assignment^ without further proof that the other partner authorised the endorsement 

ERROR to the Fountain Circuit Court. 

Debt, commenced before a justice of the peace, by an assignee 
against the maker of a note. The plaintiff gave in evidence a 
sealed note, filed as the cause of action, made by the defendant in 
favor of " r. S. Allen and JH. H Hays,'' and endorsed " Allen and 
Hays'' He then proved that at the date of the note and for about 
one year after that date, the payees, Joseph S. Allen and Hiram H. 
Hays, were partners transacting business under the firm name of 
" Allen and Hays," and that the endorsement Was in the hand wri- 
ting of AUen, one of the firm. 

This being all the evidence given by either party, the plaintiff of- 
fered to read the endorsement in evidence, but the Court, to whom 
the cause had been submitted upon several pleas, amongst which, 
was one of non assignment, sworn to, refused to permit him to do so, 
and for want of proof of the assignment gave judgment for the 
defendant. 

Baird, for plaintiff in error. 
B. F. Gregory, contra. 

Smtth, J. — ^**lt is contended by the defendant in error, that as the 
note was not made payable to Allen and Hays by their firm name, it 
must be regarded as individual and not partnership property, and, 
therefore, that there should have been further proof that Hays as- 
signed it, or authorised its assignment to the plaintiff. We cannot 
perceive any good reason for this distinction. A partnership note 
or bill, may be made by one of the partners, signing it for ^' himself 
and partners," or by subscribing the several names of the persons 
composing the firm, or the firm name. Chit, on Bills 67. So, no 
doubt, a note may be made payable to partners by inserting their 
individual names in full, or the firm name, and upon the same prin- 
ciple an assignment by one of the firm, made in either way, would be 
good. The case of Jones v. Mars, 2 Campb. N, P. R., was a suit 
by endorsers against the drawers of a bill of exchange. The dec- 
laration stated that the defendants, ' made their certain bill of ex- 
change in writing, their own proper hands being thereunto subscri- 
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bed.' The biU, when produced, appeared to be drawn in the 
defendants' name of ' Mars Sf Co.y and it was held that this was not 
a variance. 

'^ As there appears to have been no other defect in the proof, we 
think the plaintiff was entitled to a judgment." 

Judgment reversed, &c. 



Clark v. The State. 

ImncTMEKT.^The record should show that it was fouDd by a grand jury of tho proper oountj. 

ERROR to the Henry Circuit Court. 

The record in this case conmienced as follows : — 
^' Be it remembered, that heretofore, to wit, at a term of the Henry 
Circuit Court began and held at the court house in New Castle y with- 
in and for the county of Henry y in the sixth judicial circuit of the 
State of Indiana, on Monday y the 29th of October y in the year of our 
Ix)rd, 1846, before the judges thereof, it was presented that Benjamin 
Clark y on the 1st day of January y 1846, at said county of Henry ^ 
was, &c." 

Then followed the form of an indictment against the said Clarky 
for giving a fraudulent valuation of his personal property to the 
county assessor. A motion to quash wcis overruled. The defendant 
then pleaded not guilty. There was a trial of this issue by a jury, 
who found the defendant guilty, as charged, and assessed his fine at 
five dollars. Motions in arrest of judgment and for a new trial were 
overruled. 

O. ff. Smithy for plaintiff in error. 
Ketchamy contra. 

Per Curiam. — ^^ It cannot be presumed by this Court, in the entire 
absence of any statement in the record to that effect, that the in- 
dictment was found by a grand jury of the proper county, and if it 
was not, the motion to quash, or that in arrest of judgment, should 
have prevailed." 

Judgment reversed, &c. 
21 
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Fitzgerald v. Smith and Others. 

RKTJtASF. — ^The defendant having converted 1260 canal land certificatee, or scrip, the [daintiff 
executed to him a release in coqsideration of the return of 960 of the certificates. Held, 
that the release did not bar an action of trover for the remainder. 

ERROR to the Grant Circuit Court. 

Trover, by the plaintiff in error against the defendants in error, 
for the conversion of 400 canal land certificates, commonly 
called scrip, of the denomination of five dollars each. The defen- 
dants pleaded in bar, a release, of which the plaintiff obtained oyer. 
It was in the usual form releasing Smith, one of the defendants, 
^^ fix)m all causes of action, debts, contracts, trespasses, damages, 
judgments, claims and demands whatsoever, either in law or equity. 
The plaintiff replied to the plea, that before the release, to wit, &c., 
he was possessed, as of his own property, of 1260 canal land certifi- 
cates, or canal scrip, of the denomination of five dollars each, of 
which certificates, those mentioned in the declaration were part, and 
that afterwards, and before the execution of said release, said 1260 
certificates came to the possession of the defendants by finding, &c.; 
and that said release was executed in consideration of the return by 
the defendants to the plaintiff of 960 of said certificates, and for no 
other or different consideration, &c. A demurrer to this replication 
was sustained and final judgment rendered for the defendant. 

Pratt, for plaintiff in error. 
Biddk, contra. 

Perkins, J. — ^^'A release without consideration, when the fact 
could be shown, was void at common law, and if executed without a 
seal, its want of consideration might be shown. Jach:s(m v. Stack- 
house, 1 Cow. 122. But if sealed, it then, like all other specialties, 
imported a consideration, which, at law, could not be controverted. 
Leonard y. Bates, 1 Blackf. 172; 1 Chit. PI. 362, note 2. Our statute, 
however, has abrogated this rule of the conmion law. By it, the 
consideration of any specialty, when made the foundation of, or set 
up as a defence to an action, may be enquired into in like manner 
BB though it were a simple instrument. R. S. p. 710, § 214; Leonard 
V. Bates^ supra ; Patterson v. Salmon, 3 Blackf. 131. The release, in 
tlufl case, was pleaded as a defence to the suit, and the question 
therefore arisesi does the replication show it to have been given 
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withcmt 4»iisideratioii? It ezhibitB these facts ; that the defendants 
were wrongfolly in possession of 1260 canal land certificates, the 
properly of the plaintiff, and that upon the plaintiff's releasing 
them, generally, :from liability, they retomed to him 060 of these 
certificates. The qaestipn may, perhi^, be more distinctly pre- 
sented thus: — ^A man tortiously seizes and leads away two of his 
neighbor's hcurses. The neighbor calls for them and is informed that 
he can have one of the horses by relinquishing his claim to the oth- 
er. He makes the relinquishment, and receives back one of his 
horses. Is that a relinquishment upon a valid consideration ? We 
say it is not. The delivery of one horse which the party was legal- 
ly bound to return, would only be a consideration for a discharge 
from that obligation, not from that and another. It is true, that by 
such decision, the party releasing is enabled to break a promise with 
impunity, but it is one the opposite party had no right to extort, and 
which having been properly, or improperly, made, under such cir- 
cumstances, it seems to us, putting the case on this ground, both 
justice and sound policy forbid should be enforced in a court of jus- 
tice. There is, however, no good consideration for it and we need 
enquire no further. There are cases settling closely analogous prin- 
ciples. The payment of a part of a note when due, is no considera- 
tion for a promise to extend the time of payment as to the residue ; 
{MUler v. Halbrooky 1 Wend. 317;) much less, to relinquish the pay- 
ment altogether. Payment of a part of any liquidated debt, when 
all is due, is not, of itself, a consideration that will support a plea 
of accord and satisfaction as to the balance. Bateman v. Danids^ 5 
Blackf. 71 ; 1 Smitii's L. C. 146; Sibree v. Tripp, 16 M. & W. 23. 
We see no difference, in principle, between those and the present 
case. Here the plaintiff had a demand for 1250 canal land certifi- 
cates, each of the denomination of five dollars ; was entitied to re- 
ceive exactiy that number without regard to what might be their 
value; and might have brought replevin for them. A part were given 
up, upon condition of a release of the claim to all being executed. It 
is, in reality, but the payment of part of a certain demand upon con- 
dition of the balance being surrendered. 

*' We may remark, that we do not design this decision to extend 
beyond the precise facts stated in the replication. If it was the in- 
tention of the plaintiff to make a gift of the certificates to the de- 
fendants, or there was a dispute as to the true number due, or the 
defendants as bailees had expended money, or care and trouble 
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about the keeping of said certificates, for which they were entitled 
to and claimed reward, these are circumstances that may vary the 
case. There is one other statement of facts, to which we do not de- 
sign the decision to reach, and upon which we give no opinion. 
Suppose the release in this case had been given after suit com- 
menced, and after the defendants had actually parted with all the cer- 
tificates and converted them into money. The plaintifi^'s claim in 
suit would then have been for damages for the converted certificates. 
Suppose, under these circumstances, he had agreed to release, and 
had released the defendants, upon their obtaining from those who 
might have held them, and returning to him 960, or any number of 
those certificates, would these facts have shown a consideration?" 
Judgment reversed^ &c. 



KmcAm & Gould v, Purcel. 

EvmENCfi. — One of two defendants in assumpsit, may be a witness for the plaintiff, — when? 

ERROR to the Dearborn Circuit Court. 

This was an action of assumpsit, by Purcel against Kincaid 4* 
Chuldy for refusing to accept and pay for certain cattle according to 
contract, and also for cattle sold and delivered. In the Circuit 
Court, the defendants appeared, and Kincaid pleaded non assumpsit. 
GauM saying nothing in bar of the suit, the cause was, by agree- 
ment of the parties, submitted for trial on the issue raised by the 
plea of Kincaid, and for the assessment of damages against Gould. 
Judgment against both the defendants for 88 dollars and costs. 

During the trial, the plaintifi* ofiered to examine the defendant, 
Gould, as a witness against both himself and Kincaid, and his evi- 
dence was received, Kincaid objecting to it. 

Ryman, for the plaintifis in error, contended in this Court, that 
Gofuld was improperly admitted to give evidence against Kincaid. 

Major, contra. 

Blackford, J. — ^*^ There is a statute authorising the plaintiff*, in 
certain cases to make the defendant a witness. R. S. ch. 47, § 81 — 
87. It is not necessary to enquire whether the statute applies to 
this case or not, as we think the witness, who does not appear to 
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have objected to being examined, was admissible independently of 
the statute. 

" The mere fact, that the witness was a party to the suit, did not 
render him incompetent. That point is settled in the cases of WarraB 
V. JoTieSy 7 Bingh. 396, and Pipe v. Steele and others, 2 Ad. & Ell. N. 
S. 888; and it has heretofore been recognised by this Court. Hen- 
derson V. Reeves, 6 Blapkf. 101. The case of Bridges v. Armour, 6 
How. U. S. R. 91, and some others are the other way. But if the 
party himself do not object, and he have no interest to affect his ad- 
mission, the Court should have the benefit of his testimony. In the 
present case we think the witness was competent, unless he was in* 
terested in favor of the plaintiff who called him. 

'^ The defendants say that Gould's default established his liabiUty 
to the claim sued for, and that it was therefore his interest that Kin- 
caid should share the burthen. But the defendants mistake the law. 
Goulds liability after the default, depended on the result of the trial 
of the issue on Kincaids plea. Should that issue be found for Kin- 
caidy the final judgment would be in favor of both defendants. 1 
Saund. 207; Barton v. Pettityl Cranch, 194; Davis v. Graniss^ 6 
Blackf. 79. And that judgment would be a bar to a subsequent suit 
on the joint contract. If GouM should be afterwards sued alone, for 
not accepting the cattle, &c., the suit must be on his separate con- 
tract, and then his default in the previous action, which was an ad- 
mission only of the joint contract, would not be admissible evidence. 
This shows, that upon the issue being found for Kincaid, the judg- 
ment by default against Gould would be wholly inoperative, in that 
or any subsequent suit. It was, of course, Gould^s interest, that that 
issue should be so found; and Kincaid could not object to him as a 
witness. 

" The defendants refer ub to the case of Henderson v. RceveSy supra, 
and also to that of the Cdvmbian M . Co. v. Duich and others, 13 
Pipk. 125. In those cases, it is true, Brown v. Brown, 4 Taunt. 752, 
and Manty. Mainwaring, 8 id, 139, are recognised as law; and it 
must be admitted, that those cases are against the competency of 
Gould as a witness. We are now satisfied, however, that Brown v. 
Brown and Mant v. Mainwaring were wrongly decided, and they 
have been recently overruled. The case in which they were over- 
ruled was very similar to the one before us. It was assumpsit 
against two persons, one of whom suffered judgment by default and 
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the other pleaded in bar. C. J. Denman delivered the opinicm of 
the Court as follows : — 

^' ' This case raised the important question, whether one of two 
defendants, who has suffered judgment by default, is a competent 
witness for the plaintiff in an action upon contract. 

*^ ^ The objection that he is a party to the record, which prevailed 
in Brown v. Brown^ and Mant v. Mainwaring^ has been dehberately 
overruled in WorraU v. Jones^ a case of great authority, in which the 
Lord Chief Justice TmUd gave the unanimous judgment of the 
Common Pleas, that a party to the record may be examined as a 
witness, provided he be disinterested. 

^' ^ The point has frequently arisen of late, and in Oreen v. SrUton^ 
1 Moo. & R. 269, Lord Abinger rejected a person so situated, on the 
express ground that, having admitted himself liable by suffering 
judgment by default, he is directly interested in throwing a part of 
that burthen upon another, which was also the ground of the deci- 
sion in Brown v. Brown. And if the joint liability were an estab- 
lished fact at the time when the witness is called, this argument 
would be conclusive. But, on the contrary, it is the very fact in 
issue; and the witness's interest is, that it may not be established, 
because, unless it is, no judgment can be had against him in this 
action. He, indeed, after suffering judgment by default, may have 
little ground for expecting that he will ultimately escape the conse- 
quences of a joint liability; but his conduct, even in that respect, 
might admit of explanation. He might say that it occurred through 
an oversight; or his motive may have bsen to save the expense of 
disputiiiig what he was aware his co-defendant would be able to dis- 
prove. That is the very issue which that co-defendant is actually 
maintaining ; if successfully, this witness shares the fruits of his vic- 
tory ; for the judgment will be in favor of both. 

'^ * Now, if the principle of disqualifying for interest, is the fear 
that a witness may be tempted to commit peijury in favor of the 
party calling him, it should appear that, in the actual position of 
this cause, the defendant who was produced as a witness for the 
plaintiff was interested directly the other way. It therefore appears 
to us that the reason for excluding fails ; and the witness ought to 
be received.' Pipe and others v. Steele and others, supra. 

^' That authority shows that Gould was a competent witness for 
the plaintiff." 

Judgment cffirmed, &c. 
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Sewell v. Lane. 

PRiTtLEOE FROM Absest. — ^An action on the case under the statute, will not lie for causing 
one privileged from aiiest to be arrested, if the defendant merely procured a capiat to be 
iasofid and ddi?ered to a constable, without knowing, at the time, that the person to be ar- 
jested was so privileged. 

APPEAL from the Fhuntain Circuit Court. 

This was an action on the case, by the appellee against the ap- 
pellant, for an arrest of the former, by procurance of the latter, upon 
a capiaSy in a civil suit, while the appellee was attending in court, 
as a suitor in a cause. The action was founded on the provisions 
of the Revised Statutes, pp. 957 — 958, sections 6 and 14, which en- 
act that suitors, &c., while attending in court and while going to 
and returning from court, shall be privileged from arrest, and that 
whoever shall arrest or cauise to be arrested a person so privileged, 
when entitled to such privilege from arrest, shall forfeit and pay for 
every such offence 100 dollars with costs of suit, to be recovered in 
an action on the case by the person injured. The defendant pleaded 
the general issue, and upon the trial, the plaintiff had judgment for 
100 dollars. 

The Court instructed the jury, that if the defendant procured said 
capias ad respondendum to be issued and delivered to the constable, 
as alleged in the declaration, and instructed the constable to make 
an immediate arrest, and said constable did, in consequence of such 
instruction, arrest the plaintiff while engaged as a suitor, as in the 
declaration alleged, they must find the defendant guilty and assess 
the statutory damages, although they might believe the defendant, 
at the time of such instruction, had no knowledge that the plaintiff 
was a suitor, and although there might be no evidence that the de- 
fendant instructed the constable to arrest the plaintiff while engaged 
as such suitor. 

Bmrdj for the appellant. 
jR. C. Gr^aryy contra. 

Pebkdts, J. — ^^ We think this instruction wrong. We do not think 
that the general direction by a plaintiff to an officer, for the imme- 
diate execution of a capias ad resp&ndendvmy when such plaintiff does 
not know, or has not good reason to know, that the defendant is, at 
the time, privileged from arrest, should be construed into a command 
to arrest the defendant whilst so privileged ; but rather, should be 
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considered a command to make the arrest as soon as it could legal- 
ly be done. A person goes to the clerk's office and procures the 
issue of a capias ad respondendum^ and delivers it to the sheriff, with 
the direction to arrest the defendant immediately, not knowing at 
the time, however, where he may be. The officer departs for the 
purpose of executing the writ. He finds the defendant in some jus- 
tice's office, engaged as a suitor, or as a witness. Being bound to 
know the law, he is bound to know that an arrest, while the defen- 
dant is so engaged, would be illegal, and we do not think that under 
such a state of facts, he would be justified in presuming that the 
plaintiff intended he should do an illegal act; but that the existing 
case formed a tacit exception to the direction given. Considering, 
then, that tiie command of tiie plaintiff assumed in the instruction, 
did not require an arrest of the defendant while privileged, the 
plaintiff cannot be said to have caused the arrest under such cir- 
cumstances, and would not, in the state of facts assumed .by the in- 
struction, be liable for causing such arrest." 
Judgment reversed y &c. 



Farkington and Others v. The State on the Petition of Fabkixoton. 

Habeas Corpus. — ^The right of the fatlier to the custody of his infant children. 

APPEAL from the Tippecanoe Circuit Court. 

A writ of habeas corpus was sued out by Hardin A. Farkington, to 
obtain the custody of two infant children, alleged to be unlawfuUy 
detained by Elizabeth^ his wife, and one David Bush, her brother- 
in-law. 

The last named parties, by way of return to the writ, made answer, 
admitting that said children were in the possession of said Elizabeth, 
and alleging that said Hardin was nearly, if not entirely, destitute 
of property, and of such indolent habits that it was not probable 
he would ever have the means to make suitable provision for them. 
The said Elizabeth also alleged that she had separated herself from 
her said husband, because the latter had treated her with cruelly, 
and had neglected to provide for her maintenance. 

The Court, after hearing evidence adduced by both parties, deci- 
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ded that the petitioner was entitled to the custody of the children, and 
made an order to that effect, whereupon, the respondants, after an 
unsuccessful motion for a re-hearing, appealed to this Court. 

Ingram ejidiJomSf for appellants. 
Pettity contra. 

Smtth, J. — ^^'It is clearly established by the testimony, that Far- 
kington is a man of good moral character, and there is no evidence 
of cruel or abusive treatment to his family. Some of the witnesses 
stated that he is a bad manager and provider, and that his family, 
would, sometimes, have been in want of necessaries, but for the as- 
sistance of the relatives of Mrs. Farkington^ who were in good 
circumstances. This is the only charge against him, that can be 
considered as at all proved, and as to this, the evidence is somewhat 
contradictory. 

By the common law, the father, in preference to the mother, was 
entitied to the custody of the children of the marriage ; and this pa- 
ternal right was always enforced in cases like the present, except 
under the most peculiar circumstances. The King v. Ch^eenhUly 4 
Ad. and El. 624. See also 10 Ves. 58 ; 2 Russ. 1 ; 2 Sim. 35. 
When it was clearly established that the father was of immoral and 
irreligious principles, and that thus his children were likely to be 
corrupted, the aid of the courts to compel their delivery to him has 
been refused, but there is no pretence that such was the fact in this 
case. An absolute want of ability to provide for them, would also, 
no doubt, have been good cause for such refusal, but the proof, in 
this case, faUs short of establishing such want of ability. 

Very recentiy, the common law, by which the father, when the 
husband and wife lived in a state of separation, was entitled to ab- 
solute dominion overthe children, to the exclusion of the mother, has 
been materially modified by statute, both in England and in this 
country. By Stat. 2 and 3, Vic. c. 54, a mother, (unless an adultress) 
may, by petition to the lord chancellor, or master of the rolls, ob- 
tain an order for access to her infant children, but at such times 
only, and subject to such regulations as the court shall think proper ; 
and if such children are within the age of seven years, the mother 
may obtain an order that they shall be deUvered to and remain in 
her custody until attaining such age. See 10 Sim. 291; 11 Sim. 178. 
In New Yorky a wife living separate jGrom her husband but not di- 

vorcedi may, by a statutory provision, sue out a habeas corpus to have 
22 
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the minor child of the marriage brought before the Supreme Court, 
which may award the custody of the child to the mother, for such 
time and under such regulations as it may see fit to prescribe, the 
Court retaining power, from time to time to vary, modify, or annul 
its order. 2 N. Y. R. S. 148. The object of these statutes is, doubt- 
less, to confer upon the courts a greater dis<H»tionary power, in these 
painful cases of conflict between husband and wife {or the custody 
of their infant ofispring, than they were at liberty to exercise under 
the more rigid rules of the common law. For cases on this subject, 
see Ex parte McDowleyy 8 John. 328; Ex parte Waldron^ 13 John. 
418 ; Ex parte Chegary, 18 Wend. 637 ; Ex parte JNkkerson, 19 
Wend. 16; Ex parte Barry, 8 Paige, 47 ; 25 Wend. 68; 3 HiU, 399. 
The present Revised Statutes of this State, provide, that when any 
husband and wife shall live apart, without being divorced, either 
party may apply to the Court having jurisdiction, for a writ of habeas 
corpus f to have a minor child of the marriage brought before it, and 
on the return of such writ, the court, on due consideration of the age 
and sex of the child or children, and the respective fitness and con- 
ditions of the parents, may award the custody of the child or child- 
ren to either parent, under such regulations and restrictions, and 
with such provisions and directions as the case may require. R. S. 
606, § 73, 74. The whole matter, therefore, is now left to the sound 
discretion of the court, having regard to the welfare and true inte- 
rest of the child, as well as to the permanent interests of society in 
the due enforcement of matrimonial obligations. This statute, how- 
ever, was not in force when this case was before the Circuit Court 
As the law then stood, the decision was, unquestionably, correct." 
Jtidgmeni affirmedy &c. 



Reeves and Others v, Baldwin. 

FoWEX OF ArroiWEY. — Oral evidence to show that an attorney in fact was anthorked to 
ezecate a mortgage, such authority not being given in the written instmment, is inadmis- 
Bible. 

APPEAL from the Franklin Circuit Court. 

This was an action of replevin brought by the appellants, to re- 
cover a quantity of store goods from the possession of the appellee. 
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There were three pleas upon which issues were taken, one of which 
denied the ownership of the appellants and asserted ownership in 
the appellee. Trial, and judgment for the defendant. 

It appeared by a bill of exceptions, that the appellants proved 
that the appellee was a merchant doing business in BrookviUc, Indi- 
ana. That on acertain occasion, the latter started to go to Cincinnati^ 
with about 2600 dollars in money, and in two or three hours returned, 
stating, that he had lost his money, and that this loss would break 
him up, or that it would stop his business, unless he could make ar- 
rangements with his creditors. That he owed debts at Cincinnati 
and sent A. W. SuUenberger to that city with the following power of 
attorney: 

^^ Mr. A. W. SvUenberger is hereby authorised to transact business 
for me in the city of Cincinnati with all my creditors, to use my name 
in making arrangements with my creditors if necessary, to sign my 
name to notes, &c., purchase goods and sign my name to notes for 
the payment of them when mature, and all other business in my line 
as a merchant. Given under my hand and seal this 23d day of 
Marchy 1847. Johx D. Baldwin, [seal."] 

Teste DAvm Camfbelu 

That said SuUenberger went to Cincinnati and executed to the 
plaintiffs, who were creditors of Baldmn, a mortgage of the goods 
in controversy, being all the stock in trade of the said Baldwin^ in 
his store at BrookviBe. 

The plaintiffs then offered to prove by the oral testimony of Std- 
Icnberger, who had been a clerk of Baldwin, that when he was sent 
by Baldmn to Cincinnati^ he was authorised by the latter to make 
such a mortgage ; which evidence, the Court refused to permit to go 
to the jury. 

The plaintifis then offered the power of attorney and mortgage 
as evidence, but the Court would not permit them to be read. 

Newman ^ Matsan, for appellants. 
Holland Sf Skith, contra. 

Hddy Per Curiam^ " That as the power of attorney contained no 
authority to make such a mortgage as that under which the plaintiff 
claimed, the decbions of the Circuit Court on the points above stated 
were right. 

Judgment effirmedy &a 
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The State cx rd. Chew AdminiBtrator &c. v. Youmans and Others. 

PLEADiifo.— In an action upon a sheriffs bond, for a false letom by the sberiff to a writ of 
replerin, tlia dedaxation averring that the i n tip e fty belonged to the plaintifi, {deas denying 
only the falsity of the return, do not put in iaeue the right of the plaintiff to the property, 
and that averment ia consequently admitted. 

ERROR to the Parke Circuit Court. 

Debt, by the plaintiff in error upon a sheriff's bond, Tounuau being 
the principal obligor. The breach assigned was, that the relator 
sued out a writ of replevin against one Gleason for a wagon, which 
writ came to the hands of the sheriff, &c., and was falsely returned 
that the wagon was not found in his county. There was also an 
averment that the wagon was in the county, &c., and that it belong- 
ed to ihe relator. 

There were three pleas upon which issues off^t Were joined. 
One was, that the wagon was not in the county as alleged; a sec- 
ond, that the sheriff did not make a false return as alleged; and a 
third, that the sheriff tised due diligence to serve the writ, &c. Ver- 
dict and judgment for the defendant. 

The Court instructed the jury, that if the plaintiff could not have 
maintained replevin for the wagon, they should find for the defend- 
ant, although the sheriff should have made a false return on the 
writ. 

Wright Sf MuxweUy for plaintiff in error. 
Thompson^ contra. 

Blackfobd, J. — ^^' The only question in this cause is, can the aetioa 
be sustained without proof that the replevin suit was well founded ? 

'^ To decide this question we must look at the issues. 

'^ The pleas only allege that the wagon was not in the county du- 
ring a certain period, and that it could not be found. They do not 
deny, and therefore, impliedly admit, that there was good ground for 
the replevin suit. 

The defendants rely on authorities to show, that in a suit against 
a sheriff for an escape on mesne process, the plaintiff must prove 
the existence of a cause of action against the original defendant. 
In all these cases, however, the general issue was filed, which put 
in issue, inter dia^ the existence of the original cause of action. 

'^ The averment in the declaration now before us, that the wagon 
belonged to the relator, and that he had a right to its possession, 
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was only matter of inducement to the wrongful act complained of, 
and was not put in issue. Had this averment been denied, the 
plaintiff would, no doubt, have been bound to prove it. 

^^Take the case of an action against a sheriff for a false return of 
non est inventus^ to a capias ad respondendum issued against A. B. If 
the general issue were pleaded, the plaintiff would have two things 
to prove ; first, his cause of action against A. B. ; secondly, that the 
retmm was false. But if the sheriff, instead of pleading the general 
bsue, should only plead that A. B. could not be found, the plaintiff's 
cauise of action against A. B. would be admitted, and he would only 
have to prove that A. B. could have been found. 

" In Brown v. JarviSy 1 M ees. & Welsh. 704, which was a suit 
against a sheriff for negligence is not serving mesne process, the 
declaration alleged that one Batten was indebted to the plaintiff, and 
that for the recovery of the debt the plaintiff had sued out a capias, 
&c. It was also alleged that the sheriff had failed to serve the writ, 
dc^c. The sheriff pleaded two pleas: 1st, that the said Batten was 
not indebted to the plaintiff modo et forma ; 2d, that the sheriff did 
use all the diligence in his power to take Batten. This last alle- 
gation was traversed by the replication. The cause was tried and 
the plaintiff recovered. In that case, the sheriff, wishing to put the 
plaintiff upon proof of the cause of action against Batten, took 
care to deny it by a special plea. 

*' In the present case, the declaration contains two distinct aver- 
ments; one is, that the relator owned the wagon and was entitied to 
its possession, — ^in other words, that the replevin suit was well found- 
ed. That averment, not being denied, was admitted. The other 
is, that the return was false ; which was denied. So that the only 
question before the jury was, whether or not the return was false. 
The opinion of the Circuit Court, therefore, that the plaintiff was 
bound to prove, not only that the return was false, but also that the 
replevin suit was well founded, is erroneous. He had only to prove 
that the return was false, the other averment being admitted by the 
pleas." 

Judgment reversed, &c. 
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Zdsgknhaoan v. Dos e. d. Strong. 

Attacbiieivt.— Judgments in, are net impeachable collaterally for informalitiea in the writ or 
notice.— Subaeqnent claims may be filed, thongh 4he attaching creditor be paid, if the suit be 
•till pending on any claim.—-Lien of auch aubaeqnent claims on the attached property. 

APPEAL from &e Vcmderburg Circuit Court. 

Ejectment by the appellee against the appellant. The former 
claimed title under a deed executed to him by one MiBer^ and the 
latter relied upon a vheriff 's deed, made pursuant to a sale of the 
property upon a judgment, in attachment, against the said MSler, 
The main question in the case was, whether the proceedings in at- 
tachment were valid. If they were, the title of the appellee was 
divested by the sheriff's sale, and the judgment should have been for 
the defendant below. The Circuit Court held the sale under the at- 
tachment to be void, and rendered judgment for the plaintiff. 

The writ of attachment was issued on the 6th of March^ 1840, at 
the suit of one Matthews, It was made returnable ^' within twenty 
days from this date," and was executed on the property in contro* 
versy, and returned before the first day of the succeeding term of 
the Vanderburg Circuit Court, from which it issued. On the 11th of 
March, publication of the pendency of the attachment was made. 
The nbtice published, contained the affidavit, the writ, return upon 
it, order of publication, &c., and concluded by notifying MiOer^ tiiat 
unless he should appear at the next term of said Court, to be held at 
the Court House in EvansvUUy on the 4th Monday in Marchf inst., 
and defend said action, the same would be heard in his absence, &c. 

On the same day that the writ issued, one Julianna Langleyy filed, 
pursuant to the statute, a claim against said Miller^ with an affidavit 
and bond, and on the 5th of July, 1841, she filed a further claim also 
accompanied by an affidavit and bond. On the 6th of July, 1841, 
the State Bank of Indiana filed a claim under the attachment with 
an affidavit and bond ; and at the March term, 1842, judgments 
were rendered on the claims filed by Mj^s. Langky, and on that of 
the Bank. Nothing further appeared of record as to the claim of 
MaWicws, Upon the judgment in favor of the Bank execution is- 
sued to sell the attached property, and the sale of the premises in 
controversy was accordingly made. The deed of MUkr, the attach- 
ment defendant, to the appellee, for said property, was executed on 
the 25th of August, 1841, and was duly recorded. The Court below 
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refiised to pennitthe proceedings in attachment to be given in evi- 
dence. 

Baker f for the appellant. 

Janes f Bradley ^ Hammond^ contra. 

Held, (Judge Perkins delivering the opinion of the Conrt); Ist, 
That without indicating any opinion as to what might be the effect if 
the writ of attachment was held void, the writ, in this case, was not 
void because of its being made returnable '^ within twenty days;" that 
the writ was complete without those words, the law requiring it to be 
returned on the first day of the term next ensuing its date, and those 
words were not repugnant to the legal effect of the writ, as the first 
day of the next term fell within twenty days from, its date. 

2d. That the phraseology of the notice, requiring MUkr to ap- 
pear at the Marth term, 1840, did not render the proceedings void. 
It was published, as required by statute, immediately after the writ 
was returned executed, and was continued the legal time. The ma- 
terial fact to be stated in the notice was the pendency of the attach- 
ment, and the circumstance that the defendant was notified to appear 
sooner than it was necessary he should, did not invalidate the pro- 
ceedings. 

3d. That as the writ and notice in the attachment suit were not 
void, though informal, it followed, that the Court had jurisdiction both 
of the subject matter and the person, and that any other irregulari- 
ties, if any such there were, did not render the attachment proceed- 
ings void; and not being void, they were not impeachable 
collaterally. 

4th. That each of the claims filed under proceedings in attach- 
ment, stand as independent attachment suits, and such being the 
case, it would seem to make no difference that the claims filed sub- 
sequentiy to the attaching creditor's, were not due when the writ was 
issued, nor that the claim upon which the writ issued had been paid, 
if the attachment was actually pending as to any claim, at the time 
the subsequent one was filed. 

5th. That the lien of such subsequent claim, upon the attached 
property, commences as early, at least, as the date when such claim 
was filed. Whether it would relate back to the time when the writ 
of attachment was levied, it was not necessary in this case to decide, 
the claim of the Bank having been filed before the date of the con- 
veyance to the appellee. 

Judgment reversed^ &c. 
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Williams v. Rank. 

Promissort Notes. — ^The payee of a note having sold it to a third penon, the maker who was 
present, took it up and executed a new note payable to the purchaser ; — HM, that in a suit 
upon the new note, the payee could not prove a want of consideration for the note which 
had been cancelled. In such a case no assignment of the original note was necessary. 

APPEAL from the Tippecanoe Circuit Court. 

Debt, by the payee against the maker of a note for one hundred 
dollars. Plea^ the general issue, with an agreement that the defend- 
ant should be at liberty to give any evidence which he might give 
under any special pleas. Judgment for the defendant. 

After the note had been given in evidence, the defendant proved, 
that in the year 1840, one Van Doren sold to the defendant, BavJc^ 
the right to sell patent saw-mill dogs in a certain portion of territory 
in this State, for 750 dollars. In part payment of this sum, Bank 
gave Van Doren a note for 500 dollars. Van Doren^ afterwards, sold 
this note to the plaintiff, WilliamSy for a valuable consideration. 
When the latter was negotiating for it, Rank agreed, at the instance 
of Williams and for his accommodation, that the note for 500 dollars, 
if Williams procured it, should be split up into small notes, to ena- 
ble Williams to trade them off. Rank, accordingly, gave Williams 
five notes for 100 dollars each, for the note the latter had thus pur- 
chased of Van DoreUy one of which, was the note now sued upon. 
The defendant then gave evidence tending to prove that the patent 
right, which Rank had purchased of Van Doren was of little or no 
value, and that, consequently, there had been a failure of considera- 
tion for the note given by the former to the latter. This evidence 
was objected to by the plaintiff, but the objection was overruled. 

Chasey for the appellant. 
Orth, contra. 

Smith, J. — ^^ As there was no other defence made against the note 
sued upon, it is evident, the Court, to whom the cause was submitted 
by the parties, without a jury, considered the evidence relative to the 
failure of the consideration of the note given by Rank to Van Doren 
relevant, and on that ground found for the defendant. In the case 
of Sloan v. The Richmond Trading Company, 6 Blackf. 175, it was 
held by this Court, that if the payee of a note represent to a third 
person who is about to purchase it of the payee, that the note is 
good and will be paid, he is precluded from afterwards pleading a 
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failure of the consideration of the note, against such third person as 
assignee. Justice v. Charles^ 7 Blackf. 122, was a case very similar 
to the present. A note given by Justice to one BoUtotn, in consider- 
ation of a lot of ground, had been assigned by the latter to Charles. 
Justice renewed this note by giving one payable directly to CharteSf 
and in a suit upon the note thus renewed, it was held that the relin- 
quishment, by Charles, of a right of action against Baldwin^ on the 
assignment of the note given up, was a sufficient consideration for 
the note executed to Charles, and that Justice could not, in a suit 
against him on the last meiitioned note, plead a want or failure of 
consideration of the note executed to Baldunn. One of the witnesses 
on the trial of the present suit stated, it was his 'impression' that 
TVUliams received the 500 dollar note of Van Doren without an as- 
signment, but if this was so, it cannot make any material difference. 
It may reasonably be presumed that the assignment was waived in 
consequence of the agreement of the defendant, at the time the 
plaintiff was negotiating for it, to take it up and execute new notes 
payable directiy to the plaintiff. It would seem useless to make an 
assignment upon a note, which was to be immediately taken up and 
cancelled. We think, therefore, as the plaintiff had shown a prima 
facia right to recover on the note, there was not sufficient evidence to 
support the judgment for the defendant." 
Judgment reversed, &c. 



Doe e, d. Stephens and Others v. Hays. 

Pu-EMFnoN Claims.— Conveyances of land held under, before the issuing of a patent, are 

void. 
Covenants of warranty in such conveyances are also void, and do not operate as an estoppel 

ERROR to the Dearborn Circuit Court. 

IJjectment for a tract of land in Dearborn county. Flea, not guil- 
ty. Judgment for the defendant. 

The material facts were as follows: On the 17th of May, 1831, 

Mary Muir, having a pre-emption claim on the land in controversy, 

appointed Amos Lane her attorney in fact, to advance the purchase 

money and buy the land for her of the government. The power of 

attorney thus given, also authorised Lane to sell the land for his 
23 
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principal. On the 20th of the same month, Mrs. Muir gave Lane a 
penal bond with a condition, that should she pay him a certain smn 
for his advances, &c., when said purchase should be made, or give 
him a quit claim deed for the land^ the bond should be void. She 
also, on the last named day, conveyed the land to Lane^ by a gene- 
ral warranty deed. 

After these transactions, namely, on the 26th oi Jidy^ 1831, a. 
patent was issued by the United States to Mrs. 3fiar, under the act 
of Congress of the 28th of May^ 1830, entitled, ''An act to grant 
pre-emption rights to settlers on the Public Lands.'' 

On the 6th of Aitgust following, Lane, under the before mentioned 
power of attorney, and in his principal's name, conveyed the land 
to Levi MSler^ under whom the lessors of the plaintiff claimed. 

On the 11th of the same month of August^ Mrs. Mvir sold and 
conveyed the land to Thomas Muir, and he, on the next day, sdd 
the same to Hays, liie defendant. 

Oh the 19th of the same month of August^ Lane assigned the 
aforesaid penal bond to said Miller, and also conveyed the land to 
him. 

Ryman, for plaintiff in error. 
G. H, Dunn, contra. 

Blackford, J. — ^^ Upon these facts we think the judgment for the 
defendant is correct. 

'' It will be observed, ttiaX all the instruments of writing executed 
by Mrs. Muir to Lane, with a view of divesting herself of her pre- 
emption right in the land, were executed 'before the issuing of the 
patent to her. The act of Congress under which Mrs. Muir*s pre- 
emption right was claimed, and under which the patent to her issued, 
contains the following clause: — ^'And that all assignments and trans- 
fers of the right of pre-emption, given by this act, prior to the is- 
suing of patents, shall be null and void.' It follows, from the ex- 
press terms of this law, that the said instruments of writing by Mrs. 
Muir to Lane, executed before the patent issued, so far as they pur- 
ported to convey the land, or to authorise its conveyance, must be 
considered of no validity. 

'^ The plaintiff contends that the power of attorney to Lane was 
not revoked, and that his conveyance under the power was therefore 
valid. There was some evidence relative to the revokation of the 
power, but it is omitted in the above statement of the facts. There 
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could be no occaedon to revoke the power to make a conveyance^ 
when the power never legally oHifeired any authority to convey. 

** The plaintiff also contends that Mrs. JUktr, and the defendant, 
who claims under her, are estopped by the covenant of warranty in 
her conveyance to Lane^ from saying that, when she executed that 
conveyance, she had no title. The answer to that argument is, that 
the covenant of warranty, so far as it is relied on to give effect to 
the conveyance, is void. Were we to sustain the covenant, so far 
as to give it the effect contended for, the express provision in the act 
of Congress, that Hie deed should be null and void, would be a dead 
letter. 

*^ We have examined the case of The Lessee of Allen v. Parishy 3 
Ohio R. 187, referred to by the plaintiff, but it has not changed our 
opinion. 

*^ We are bound to give effect to the act of Congress, and we can- 
not, therefore, say lliat a conveyance, which that act expressly de- 
clares null and void, shall, by means of a covenant in it, deprive the 
grantor of the land and secure it to the grantee." 

Judgment affirmed^ &c. 



McGragor V, The State. 

IifDicmsirr. — ^An indictment for peijury founded upon «n oath taken before the clerk of a cir- 
cuit court, ahould show that the oath was one which the clerk was authorised to administer. 
Injunction. — Such derk cannot take and approve an injunction bond. 

ERROR to the Madison Circuit Court. 

This was an indictment for perjury. The indictment charged that 
on, &c., the defendant came before the clerk of the Madison Circuit 
Court, and made a certain affidavit in writing, and therein did false- 
ly, wilfidly, and maUciously depose and swear that he, the defendant, 
was worth over and above all demands against him 3000 dollars in 
real estate, whereas, in truth and in fact, the said defendant, at the 
time he took said oath, was worth only the sum of 500 dollars in 
real estate; that said defendant well knew he was worth only the 
sum of 500 dollars, and that said clerk had competent power to ad- 
minister the oath, &c. 

A motion to quash the indictment was overruled. There was then 
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a trial upon a plea of not guilty, which resulted in the conviction of 
the defendant, who was sentenced accordingly. 

It appeared, by a bill of exceptions, that the only evidence offered 
to prove the making of the affidavit described in the indictment, 
was an order made by the president judge of the Madison Circuit 
Court in vacation, endorsed on the back of a certain bill in chancery 
filed by one Murdoch McGragor^ and directing the clerk of said Court to 
issue an injunction pursuant to the prayer of the biU, on the com- 
plainant filing a bond in his ofiice in the penalty of 4000 dollars, 
with security to the acceptance of said clerk; and the statement 
of the clerk, that the affidavit was made before him pursuant to said 
order. 

QtuzrleSy for the plaintifiT in error. 
Lander and Hammondy contra. 

Per Cujiam, — ^^ This evidence was objected to by the defendant, 
on the ground, that the case proved was one in which the clerk of 
the Circuit Court had no authority to administer the oath alleged to 
be false. We think this objection was well taken. The statute re- 
gulating the granting of injunctions, requires that the bonds to be 
given, shall be taken and approved by the court, judge, or judges, 
granting such injunctions. R. S. ch. 46, § 130-2-3. That part of 
the duty of the court or judge, cannot, therefore, be delegated to the 
clerk. 

" But as the authority of clerks of the Circuit Courts to administer 
oaths, is given by statute, and limited to certain specified cases, we 
think the indictment is bad, as it does not show that the oath upon 
which it was founded, was one which the clerk was competent to ad- 
minister. The general averment that the clerk had the competent 
power is insufficient. That is an inference of law to be drawn fi'om 
the facts stated, and which, in this case, was not warranted." 

Judgment reversed^ &c. 
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The Wardens and Vestry of St. Jabibs's Church v. Moore and 

Dawes. 

Bnxs AifD NoiEs.— ^Variance.— NecMBBEiy averments in the declaration of a presentment for 

payment, as to the time, place, and person. 
If a demurrer to a special count was improperly overruled, and the bill could have been given 

in evidence under the ccmmum counts, whether the judgment would be reversed for the error 

in overruling the demurrer, ^[uaref 

APPEAL from the Knox Circnit Court. 

Debt, by the appellees against the appellants. The declaration 
contained a special, and the common counts. The special coimt set 
out, in JuBc verba^ the following instrument in writing: 

'^ Three himdred and seventy-eight dollars and six cents. Fm- 
cennes^ Indiana^ March 24, 1843. The treasurer of the vestry of St, 
Jameses Church, will pay to the order of Moore 4* DcnveSy the sum of 
three hundred and seventy-eight dollars and six cents, with legal in- 
terest from the 7th of Mdrchj 1843, untQ paid, being the balance due 
ihem on their contract. By order of the Wardens and Vestrymen 
of St, Jameses Church, VincenneSy Indiana^ S. R. GreenhoWy Secretary 
of Vestry." 

It was averred that said instrument was delivered to the plaintiffs, 
and that payment thereof had been demanded by them of the trea- 
surer of the vestry of St. Jameses Church, and such payment refused; 
of which the defendants had notice, &c. 

A general demurrer to the special count was overruled, and inter- 
locutory judgment upon it was entered for the plaintiff. A jury was 
then called to try the general issue upon the common counts and to 
assess damages upon the special count. Final judgment for the 
plaintiffs. 

The evidence was upon the record, and the only question made in 
this court, was upon the judgment of the court below, in overruling 
the demurrer. 

Judah and EUis, for the appellants. 
Chandlery contra. 

Perkins, J. — ^^ The count did not, nor did the declaration anywhere, 
in direct terms, allege that the plaintiffs were partners, or that the 
order was drawn, or that the indebtment accrued to them by any 
particular name, though the averment in the count under considera- 
tion, that the defendants were indebted to the plaintiffs by virtue of 
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a certain order, which was, in fact, payable to ^ Moore Sf Dawes ^ and 
the settiiig oat of that ordw in hex verba^ are, perhaps, equivalent to 
an averment that the order was drawn to them by the name of 
Moore 6f Dawes. Still, if under the general allegation that the de- 
fendants were indebted to the plaintifis, John Moore and Charles 
Dawes, by virtue of an order, &c,, not setting it out in hoc verba, nor 
describing it as drawn to them by any particular liame, the plain- 
tifis would have been allowed to give in evidence, as exhibiting no 
variance, an order payable to *Maore 4* Dawes, then a declaration 
setting out such an ordw, under such general averment, would not 
be sultl^^ to general demurrer, even should we not consider tiie 
statement of the entire count as, in effect, containing the special 
averment. That the order under the dremnstances supposed would 
have been admissible in evidence, the following authorities seem to 
establish. Jones v. 3larSy 2 Campb. 305; Mack v. Spencer, 4 Wend. 
411; WardM v. Pinney, 1 id. 217; Taybr v. CqquiBard, 5 Blackf. 
158 ; LasseUe v, Benson, id. 161 ; 1 Swan's Pr. 303, n. a.; Lofudon v. 
Walpde, at this term. 

'^ Again, it is objected, that the count did not state the place, nor 
tiie time of the presentment of the order for payment, nor the nanle 
of the person to whom it was presented. The order was not drawn 
payable at a particular place; hence, it was not necessaiy to aver a 
presentment at a particular place. It was not payable on a parti- 
cular day; hence, it was not necessaiy to aver specially a present- 
ment on a particular day. It was averred generally that the order 
was presented, payment refused, notice given, &c., to wit, &c., on 
the day, &c., aforesaid; that is, on the day the order was drawn. It 
was not drawn on a particular person by name; and hence, it was 
unnecessary, as we think, to aver a presentment to any particular 
person by name. The order was upon tiie treasurer. It,hCTce,wa8 
necessaiy to present it to the treasurer, regardless of what his name 
might be. And upon the trial of the cause, it would devolve upon 
the plaintifis to prove a presentment to the person acting as trea- 
surer, and that they might do without proving him to have a name. 
It is said the treasurer of St. James's Church was not an officer 
known to the law. We do not see what difi*«rence that makes. He 
was* known to the officers of the church. It was competent for them 
to appoint an agent under the name of treasurer, to keep and dis- 
burse their funds; and if they gave an order on stich agent, it should 
be presented to the agent, and his name would be immaterial. Spe- 
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cifying it, might aid in identifying the indi?idaal, but it would not 
be the <»ify mode of doing it. We think this count of the declara- 
tion, though infonnaly substantially good, and, of course, not subject 
to general demunrer. 

^ But suppose this count not good, we do not say now, though on 
this point we decide nothing, that we could reverse the case on that 
account, inasmuch as there were other good counts on which the 
case Was tried, aifd under which this order would have been admis- 
sible evidence, and the final judgment was for an amount less than 
the &ce of the ordor. Sup|M)se the record contained the evidenoe, 
and it appeared that this actually was given under the conrnum 
counts, would we then reverse for an error in overruling a demurrer 
to a bad count? If the other counts had been such as this order 
oould not have been received in evidence under, we should be bound 
to presume it given under the count demurred to. But in a case 
where the declaration contained several counts, under either of 
which a certain piece of evidence might have been given, and the 
final judgment was for a sum less than that claimed in either count, 
and less than such piece of evidence tended to prove, why should 
we presume it was given under the defective count, even though the 
Court decided that count good? A party complaining, it is said, 
must show that he was injured. Should he not, in this case, have 
shown, that the order in question was, upon the trial and assessment 
of damages, given under the defective count? 

^' It will be observed tiiat we have treated this order, thus far, as 
an inland bill of exchange. We mean here neither to admit or de- 
ny, that it might have been treated as a simple promissory note. It 
is drawn upon the agents of the defendants. Is it not, then, in 
reality drawn upon the defendants themselves? If a man draw a 
bill directiy upon himself, it is his promissory note, and may be sued 
on as such. Stoiy on bills, 50 and 78-9.'^ 

Ju4gnient cffirmtd^ &c. 
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Lucas v. Heaton and Others. 

CoATRACT. — ^The measure of damages for the breach of a contract to pay for wheat in flour 
and bran, is the value of the flour and bran which should have been paid, and not the price 
or value of the wheat delivered. 

ERROR to the Tippecanoe Circuit Court. 

Assumpsit, commenced before a justice of the peace for the value 
of a quantity of wheat delivered by the plaintiff to the defendants. 
A bill of particulars, stating the dates of the delivery of different 
parcels of the wheat, at a specified price per bushel, was filed as the 
cause of action. 

There was a trial before the justice on the general issue, and a 
judgment for the defendants. On appeal, in the Circuit Court, there 
was a trial with a similar result. 

It appeared, by a bill of exceptions, that the plaintiff offered in 
evidence several receipts for quantities of wheat, corresponding 
with those stated in the bill of particulars, and worded as follows: 

" Received of Martin Liuxls, 76 bushels and 11 pounds of wheat 
on deposit, subject to mill-book act. Wm. Heaton & Son." 

The plaintiff proved that the quantities of wheat mentioned in 
said receipts, were delivered in the mill of the defendants at the 
times therein specified; that the words '^ mill-book act," meant that 
the plaintiff was to receive thirty-six pounds of flour and one bushel 
of bran for each bushel of wheat; that the wheat was to be credited 
to the plaintiff on the mill-books, and the flour and bran, when ob- 
tained, charged to him; that the wheat, when put into the mill, was 
mixed with the common stock then on hand, and afterwards the 
whole stock was ground into flour and the flour sold by the defen- 
dants. 

The defendants objected to these receipts being read in evidence, 
and the objection was sustained. The plaintiff also offered to prove, 
that he had made a demand for the flour and bran, and the value of 
the wheat at the time of its delivery and at the time the demand was 
made, which he was not permitted to do. 

Htiff^y for the plaintiff in error. 

Crane and Bracketty contra. 

Smith, J, — ^^ As the contract proved, was a special one, for the de- 
livery of specified quantities of flour and bran, and does not appear 
to have been rescinded, the measure of the damages which the 
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plaintiff would have been entitled to recover, for a breach of it by 
the defendants, was the value of the ficmr and hran the former was 
to receive, and not the jrice or vahue of the uheat delivered by him. 
We think, therefore, the evidence thus offered and rejected, would 
not have sustained the cause of action, and would not have entitled 
the plaintiff to a judgment if it had all been admitted. See Ellison 
v. Dave, 8 Blackf. 571." 
Jvdgmeid affirmed^ &c. 
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Note. — Judge Perkitu was severely indisposed during almoQt all this term, and was 

necessarily absent. 



Streeter v. Henlet. 

Prombsobt Nors.— In a declaration on a note payable in property, the consideration need not 

be set out 
A plea of tender should show that the whole payment due was tendered. — So, also, must the 

proof of a tender. — ^Fromissory notes tendered should be endorsed. 
Necessary averments in a plea that the note was given for the conveyance of a tract of land 

with a covenant against incumbrances, and that there were incumbrances. 

APPEAL from the Delaware Circuit Court. 

Assumpsit upon a note for the pajrment of sixty dollars, in a horse 
worth from forty to fifty dollars, and in cash notes on difierent indi- 
viduals for the balance. The note was given by Henley to one Jobsy 
and was assigned by the latter to the plaintiff. 

The defendant pleaded six pleas in bar. The first and second 
stated that the defendant tendered the horse and notes to Jobs, the 
payee, and that the tender was refused. There were replications in 
denial of these pleas and issues. 
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The third and fourth pleas stated, that the note was given in con- 
sideration of a tract of land, conveyed by the payee to the defen- 
dant, by deed, with a covenant against incumbrances; that at the 
time of the conveyance there were unpaid taxes on the land which 
were not known to the defendant; that the land was afterwards sold 
for those taxes and a certificate given to the purchaser. 

The fifth plea alleged, that as to so much of the cause of action 
as related to the delivery of a horse, the defendant, on the day the 
note became due, offered to deliver to the payee a horse worth forty 
dollars, and that he had always had on hand a horse worth forty dol- 
lars, ready to pay on the note to any person authorised to receive 
him; and that the payee refused to receive the horse. 

General demurrers were sustained to the third, fourth, and fifth 
pleas. 

The sixth plea was rum assumpsit, and the cause was submitted to 
the Court on the issues upon this, and upon the first and second pleas. 
Judgment for the defendant. 

Sampley for the appellant. 
March, contra. 

Blackford, J. — ^*^ The third and fourth pleas are very defective. 

Neiliier the amount of the taxes, nor the names of the purchasers 
at the tax-sale, are given; and the land, for any thing shown, was 
redeemable. These pleas rely on a breach of covenant against in- 
cumbrances; but they do not show the defendant to have been in- 
jured by the incumbrance. No eviction under the incumbrance is 
shown. Had the defendant paid the taxes, he might have thus les- 
sened the amount recoverable on the note; but no such payment is 
alleged. The demurrers were rightly sustained. Whisler v. HickSf 
7 Blackf. 100; Sndth v. Ackermanj id. 541; Cbirk v. SndHvg, at this 
term. Besides, had these pleas been a defence, the sustaining of 
the demurrers to them would not have ii\[ured the defendant, as he 
might, in that case, have proved the facts stated in the pleas, under 
the general issue. Shan/din v. Cooper, 8 Blackf. 41. 

'^ The fifth plea is also bad. The note being an entire demand 
payable on a certain day, the plaintifi* was not bound to receive the 
horse without the notes. He had not contracted to do so. In the 
case of a note payable in money on a certain day, the payee is not 
obliged to receive the money in parcels. The law must be the same 
when the note is payable in difierent kinds of goods. There is here 
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but one contract, — a promise to pay sixty dollars, on a certain day, 
in a horse and cash notes, — and there can be no legal tender in such 
cases, but of the whole that is due. Chit, on Con. 40; Fothier on 
Obi. Nob. 498-9 ; HeskeU v. Taucett, 1 1 Mees. & Welsh. 356, per 
Parke, B. 

^' The plaintiff contends that the evidence does not support the 
judgment. 

" The note and assignment, described in the declaration, were 
given in evidence by the plaintiff. 

" The question raised on the evidence is, whether or not the de- 
fendant proved a legal tender. 

" The material facts relative to the tender were as follows: 

" On the day fixed by the note sued on for the deliveiy of the pro- 
perty, an agent of the defendant tendered to the payee, in discharge 
of the note, a mare worth forty dollars, and also cash notes, that is, 
promissory notes, on different individuals, to the amount of twenty 
dollars. The tender was refused. The notes tendered were not en- 
dorsed by the defendant, nor was there any offer made to endorse 
them. No description of the notes tendered was proved. 

" Supposing that the suit would have been barred by a proper 
tender and a refusal of the property, as to which we give no opinion, 
it is evident, that the tender to produce that effect, should have been 
of all the property contracted for. Here the notes tendered were 
not endorsed, nor offered to be endorsed by the defendant; nor were 
they shown to be t3*ansferable without endorsement. The notesy 
therefore, were not legally tendered, and the pleas of tender were 
not proved. 

" The defendant objects to the declaration, because the considera- 
tion of the note sued on is not set out ; but the objection is not ten- 
able. It has been held, that under the statute of 1843, a note for 
money payable on a contingency, may be declared on, without set- 
ting out the consideration. Nichols v. Woodruff, 8 Blackf. 493. We 
think the note now in question, which is payable in property, is also 
within the statute. It was not necessary, therefore, to set out the 
consideration. R. S. pp. 576 — 577." 

Judgment reversed y &c- 
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Caldwell v, Bois and Otbera. 

AssioiniDrr.— For the benefit of crediton void if then is a lecret tnut for the benefit of die 
aangnor;— -Should f;ive ezchtttre powoemon of pemnal property to the aaeignee; — ^DedaiSf- 
tione of the assignor after the aasiii^oment ;— May be void though the creditoiB were not 
cognizant of the firaudulent intent of the assignor. 

APPEAL from the Parke Circuit Court. 

This was a trial of the right of property between assignees of a 
judgment debtor and execution plaintifis. It was carried by appeal 
to the Vigo Circuit Court and from thence by change of venue to tiie 
Parke Circuit Court. During the pendency of the suit, one of the 
claimants, Harrison, died. The trial resulted in favor of the execu- 
tion plaintifis, who were the defendants in the Court below, and in 
this Court. 

The plaintiffs, Calduodl and Barrisouj relied i^pon an assignment 
executed by WiUiam McMurranj on the 9th of April, 1844, and pur- 
porting to convey to them a large quantity of real estate, and also 
all 31cMurran^s goods, chattels, and merchandise, except such as 
might, by law, be exempt from execution, in trust, to be by them 
applied to the payment of certain specified and preferred debts, with 
power to sell the property and dose up the business, in spch reason- 
able manner as would best promote the interest of his creditors. 
This deed was duly recorded. The defendants claimed the property 
in controyersy under their judgments, executions, and levies^ iuBist- 
ing that the deed to the plaintiffs was fraudulent. 

The material facts connected with the assignment were as fol- 
lows : — 

McMurran was the owner of a tan-yard and leather store at 
Terre Haute. His tannery and dwelling house were upon his own 
land. Harrison was a clerk, and Ckddwll a joumeyman in his employ- 
ment, and both boarded in his family. The ^teed to them was made 
in consequence of McMurran! s embarrassments and inability to pay 
his debts. They were also creditors; and were young unmanied 
men, not very competent to manage so ei^nsive a trust as was com- 
mitted to them. The deed of assignment embraced the house in 
which McMurran lived, the furniture in it not exempt from execu- 
tion, the premises on which was the tannery, &c., with other prop- 
erty. No visible change took place after the assignment in the 
relations between the assignor and the assignees. McMurran, with 
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family, continaed tp occupy the house and fornitare as before ; 
Harrison and CaUwdl continued to board with him, and he and they 
still worked together about the tannery. No sale of the household 
ftamitore was made for some months, and none was made of the 
real estate. The assignees appeared to hare been governed in the 
settling of debts, the appropriation of the property, and the man- 
agement of the business generally, by the directions of JIfcJIficmm, 
in some instances, even to the violation of the provisions of the 
deed of assignment; as in using the finished leather assigned for the 
payment of debts, in pa^ng for green hides purchased by them. 
After the assignment, considerable amounts of property were trans- 
ferred by McMurran to Harriscm separately, the object not being 
specified. At the time of the assignment, McMurran stated that he 
did not mean to pay the debt due Rose^ because the latter had bad 
him arrested on a capias. In the month of Ockiber^ succeeding the 
assignment, McMurran removed to St. LouiSf and in addition to his 
household furniture, which he took with him, CaUwdl forwarded to 
him firom the tahneiy, two boxes of leather, weighing at least -900 
pounds, concealing their contents from the wagoner who carried 
them. A small portion of the creditors provided for in the assign- 
ment verbaUy assented to it. 

R. W. Thm^fsoUf C. W. Barbour ^ and BSnnejf 4* OookmSy for the 
appellant, argued the following propositions : — 

A debtor has a right to prefer any one or more of his meritorious 
creditors. This position is so well settied, both in England and in 
this country, that none now deny it. 

When an assignment is made for the benefit of a meritorious 
creditor, an interest in the property conveyed passes to thecesfut que 
trustf upon the execution of the deed, without express assent, provi- 
ded there is no dissent ; and the property becomes vested whenever 
the trustees enter upon the trust. Neilson v. Blighty 1 John. Cas. 
205; 11 Wend. 247; 1 John. Ch. R. 229-261; 4 id. 136. 

The acts of the trustees subsequent to the deed cannot vitiate it, 
if it was fair in its inception ; the trustees being liable to the cestui 
que trust for the mismanagement cf the trust property. 

Although the trustees may have abandoned the property after en- 
tering on the trust, the right of the cestui que trust would not be 
aflfected. He might reclaim the property and, by resort to equity, 
compel the trustees to continue the trust; — ^the property being vested 
in the ereditcNrs by the deed. 
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The declarations of a vendor, either before or after a Bale, are in- 
admissible as against the vendee, — the vendor being a competent 
witness. This is the general rule unless a conspiracy is proved, in 
which case, they are admissible only on the ground that their 
hearsay character is removed. 3 Cow. 622; 7 id. 759; 9 id. 39; 5 
John. 426 ; 11 id. 185 ; 8 Wend. 490 ; 12 id. 44-161. 

Where the consideration is a meritorious debt which the creditor 
is honestly seeking to secure, the fraudulent intent of the grantor, 
unless known to the cestui que trust, and participated in by him, can- 
not vitiate the deed ; and if the deed be fraudulent as to some of the 
preferred creditors and not as to others, it will be sustained for the 
benefit of those creditors whose claims are just. Mabury v. Brooks, 
7 Wheat. 656; 11 id. 78; Astor v. Wells, 4 id. 466; Naylor v. Fos- 
dicb, 4 Day, 150; 3 id. 340 ; 14 John. 498; 3 John. Ch. R. 378; 12 
Mass. 456; 14 id. 245; 12 Pick. 89; 3 Mete. 63; 3 Monroe, 1; 1 J. 
J. Marsh. 226; 1 Binn. 159-502; 1 Doug. 86; 1 Burr. 467; 2 id. 
827; 5 T. R. 235; 1 Atk. 463; 3 M. & S. 371 ; 4 East, 1. 

No fraud was proved in this case. It was not fraudulent upon the 
part of McMurrcm to prefer his creditors, nor upon the part of those 
creditors to assent to the preference. The conveyance was not 
fraudulent because a portion of those creditors were made trustees ; 
nor, because the present defendants have been postponed or delay- 
ed, for that is a necessary incident to the right of preference ; nor, 
because all the property held by McMurran was not conveyed in the 
deed, as it is not pretended that the preferred creditors knew of or 
connived at the concealment; nor, because the deed was made at 
McMurrarCs house, where the deferred creditors could have no knowl- 
edge of it, for it is inconsistent with the idea of giving preference to 
creditors, that those deferred should be informed of the fact; nor, 
because the trustees were not extensively business men ; — ^they were 
large creditors and had a right to the management of property 
which was intended as an indemnity to them, and by taking upon 
themselves the trust, assumed the individual responsibility of ac- 
counting to the cestui que trust for the faithful disposition of the 
property conveyed. 

In no view of the case, therefore, has there been shown to have 
existed, at the time of the execution of the deed, a particle of that 
fraud contemplated by the statute. 

Grisuxid 4* Usher, contra : — 
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We think the evidence undoubtedly shows that the trustees were 
cognizant of MeMwnmCs fraudulent object, and. lent themselves to 
oairy out that object. 

The fleets apparent on the face of the deed show it : — 

Ist. The resulting trust to McMvrran himself; — ^the deed professes 
to convey all his property {jacceptbug so muoh as is exempt from eocecur 
tian)y for the benefit of certain specified creditors, but makes no 
provision for the application of the overplus after those creditors are 
satisfied. 

2d. The absence of schedules describing the property, and of 
specifications and estimates of its value. 

3d. The great discretion left in the trustees as to the time, mode, 
and manner of executing the trust; leaving it in their power, with- 
out a violation of its terms, to trifle with the rights and interests of 
the creditors. 

4th. The fact that none of the preferred creditors except the trus- 
tees themselves, are in any manner parties to the deed, either bind- 
ing themselves by it or accepting its provbions. 

That such was the fraudulent intent of the deed, is also shown : — 

By the character of the trustees selected, one being a brother-in- 
law of McMurrarij and the other a journeyman in his employment, 
both being members of his family, and totally incompetent to fulfil 
such a trust. 

By the reservation of property not included in the deed. The deed 
professes to convey all McMurraiCs property of every description, 
excepting only swch as was exemptfrom executiony but he secretly re- 
served his notes and accounts, and assigned Pernio Harrison, Some 
qf them were assigned the day after the deed was made. There 
was foupd, also, a large quantity of property, not described in the 
deed, secreted in the shop under the supervision of the trustees. 

By the continued possession of McMurran, Up to the time of 
the levy of our executions, there was no sign whatever of any 
change in the property, and no visible marks of a transfer. The 
business of the tannery was managed and carried on exactly as be- 
fore, and if the property was in any other sense in the possession of 
the trustees from what it was before, that possession was collusive 
and rticrdy apparent^ The case of Jordan v. Turner^ 3 Blackf. 309, 
gives the whole law on this point. 

That such was the fraudulent intent of the deed, is also shown by 

the fact, that though the notes to Hanison were drawn about the 
85 
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time the deed was made, they were dated back four or five years, 
and were made to bear ten per cent interest. Admitting McMurran 
owed Harrison^ why should he have paid him more than ordinary 
legal interest, when so many of his creditors must sufier by his fail- 
ure ? This is glaring evidence of collusion, and casts a suspicion 
on those notes which nothing but positive proof of the justness of 
the debt can remove, and such proof was not adduced. 

If the declarations otMcMurraUy which were received in evidence, 
were illegal and inadmissible, still the weight of the above facts 
would scatcely be affected, lor they appear independently of Mcr 
MurrarCs statements. 

But McMurrcaCs statements were rightly admitted. 11 Wend. 536; 
18 id. 360; 2 Cowen & Hill's Notes, 178-602-603 ; 1 Rawle, 362- 
458; 10 Serg. & R. 410-426; 12 id. 328-330; 3 Car. & P. 395. 

The deed, being executed without the knowledge or assent of the 
preferred creditors, (except the trustees) vested nothing in them. A 
conveyance in trust for the benefit of certain creditors, is void as 
against other creditors, unless assented to and accepted by the cred- 
itors preferred. 5 Mass. 144; 13 id. 146 ; 17 id. 454; 1 Pick. 357; 
10 id. 408; 11 id. 298. 

Other courts have decided that when a truist is created for the 
benefit of a third person, without his knowledge at the time, he may 
afterwards, affirm the trust and enforce the performance. 1 John. 
Ch. R. 119 ; 3 id. 261 ; and other cases in New York. But, certain- 
ly, in such case nothing vests until the trust is accepted and 
affirmed. 

The exception of the law in favor of bona fide purchasers from a 
fraudulent grantor, does not apply to cases of this kind. One who 
takes a deed or mortgage from a fraudulent grantor, upon an anie' 
cedent debtj though without notice of the fraudulent intent, does not 
stand in the situation of a bona fide 'pxachoser. 2 John. Ch. R. 512- 
603; 5 id. 331; 7 id. 65; 4 Paige, 77-215; 11 Wend, 538; 13 id. 
570; 1 Atk. 538; 2 id. 397-630; 3 id. 304. 

A deed fraudulent in part is altogether fraudulent. If it was a 
correct principle, that the ignorance of the cestui que trust of the 
fraud which actuated the grantor and trustees, would protect the 
deed and make the property vest in the trustees, it would lead to the 
most absurd results. There are numerous cases in which deeds 
have been set aside as fraudulent, when the cestui que trust was en- 
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tirely wkfaoat notice. 1 Iredell's Cases, 490; 14 John. 464; 5 Cow. 
570 ; 4 Dallas, 76 ; 4 Bibb, 466. 

pERKDis, J. — ^^'The first question arising is, does it appear that a 
sufficient possession followed the conveyance of the property ? We 
think it does not. Certainly, the assignees had no exclusive posses- 
sion. A joint one with McMurran^ is the most that can be claimed 
for them; and in this case, where the assignees selected, w^re mem- 
bers of the assignor's family, and of doubtful competency, it seems 
peculiarly important that an exclusive possession of the personal 
property should be shown, or a sound reason given for the omission 
of such possession, to aid in rebutting the presumption which such a 
selection of assignees of itself conduces to raise, that there was a 
secret trust in the assignment for the benefit of the assignor. No 
reason is given why an exclusive possession was not given in the 
present case. In WordaU v. Smithy I Campb. 333, where an action 
was brought against the sherifi* of Middlesex^ for a false return to a 
writ oi fieri facias sued out by the plaintifi* against one Mason^ and 
returned by the sheriff* ntcZZaAono, and Upon the trial it appeared thi^ 
Mason had, before the issuing of ikefi.fa. assigned all his effects to 
a creditor, whose servant was immediately put into the house, cmd 
remained in it coiyointly with Masony Lord EUenborough directed a 
verdict for the plaintiff*, saying, ' to defeat the execution there must 
have been a bonafidey substantia] change of possession. It is mere 
mockery to put another person to take possession jointly with the 
former owner of the goods. A concurrent possession with the as- 
signor is colorable ; there must be an exclusive possession under the 
assignment, or it is fraudulent and void as to creditors.' 1 Smith's 
L. C. 40. See, also, Babb v. Clemsany infra. This case^ then, must 
be treated as one in which possession did not accompany or follow 
the assignment. This being the case, we are able, at once, to an- 
swer the next question raised, namely whether the dedarations of 
McMurraTij the assignor, made subsequentiy to his conveyance and 
tending to show it fraudulent, were admissible in evidence. In Wai- 
erbury v. SturdevarUy 18 Wend. 353, it is said, 'that the declarations 
of a grantor, made after the execution of his deed cannot be receiv- 
ed to defeat it, is well established as a general proposition. It is a 
part of the rule that hearsay^hs not evidence. There are, however, 
several exceptions to that rule; and among others, the declarations 
of a man against himself. A kindred exception is, when several 
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persons are embarked in a conunon object or enterprise. Then, the 
connection and purpose being first made out to the satisfaction of 
the Court, the declarations of one while engaged in tlie prosecution 
of his purpose, may be received against another. A common case, 
is of rioters and conspirators; Camnumwcalth v. Cioumingshieldy 10 
Pick. 497 ; but the exception extends equally to all cases when a 
combination to commit a wrong among several individuals, is once 
established Each, then, becomes responsible for the declarations, 
as well as the acts of the others. The exception has very properly 
been applied to the case of a debtor continuing in possession of per- 
sonal property after sale. What he may say while thus in posses- 
sion, is received against his vendee as a part of the resgestUy to make 
out a fraud against the creditors by the latter. WiSis v. Farley^ 3 
C. & P. 375; Babb v. Chmsan, 10 Serg. & R. 419 ; 12 id. 328 ; WtZ- 
bur v. Stricktandy 1 Rawle, 458; and the same thing has been re- 
peatedly held where the Court was first convinced by that, or other 
evidence, that there was a common purpose to defi*aud in the vendor 
and vendee ; Per Carr and Green, Justices, in Clayton v. AnOumy, 6 
Rand. R. 285 ; RUenbackv. Ritenbacky 1 Rawle, 362; Wilbur y. Strkk- 
landy id. 458.' See also, Jackson v. Myers, 11 Wend. 353; Cowen 
and Hill's Notes to Phillips on Ev. Part 1st, p. 601 ; 1 Greenl. Ev. § 
3. The facts, then, herein before stated, as appearing in this case, 
having been proved by legal evidence, are more than sufficient un- 
der the adjudged cases, to indicate a secret trust for the benefit of 
the assignor, between him and the assignees, and to make the 
assignment fi*audulent as to creditors. Some of those facts occur- 
red subsequently to the levy of the executions, but that circumstance 
does not weaken their force as evidence. Nor does the fact that the 
deed of assignment was recorded, afiect the case. There was no 
law for the recording of assignments of personal property of this 
character, and had there been, thiB recording would not have excused 
the general conduct of the parties to the assignment in this case. 

** There is but one more question in the case requiring notice. It 
is said, that though the assignment may be fi*audulent as to the as- 
signor and assignees, still, if the creditors, for whose benefit it was 
made, are not parties to the fraud, the assignment will stand for the 
benefit of those creditors. 

The contract of assignment, in this case, is between the assignor 
and the assignees . The creditors generally, are parties to it, if at all, by 
sabsequent assent express or implied. That assent was given to the 
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contract, such as it was, between the assignor and assignees, with 
fiill opportunity on the part of the creditors, to observe the charac- 
ter of the assignees and the apparent suspicious nature of the trans- 
action ; and if that contract was fraudulent, the assent of the 
credit<Mrs under such circumstances has not purged it of the fraud, 
even as to them. But aside from this ; in the present case, the as- 
signees are among the largest creditors provided ibr in the assign- 
ment. This being the case, the assignment is fitmdulent as to two, 
at least, of the creditors, as well as to the assignees, as* we have 
already held, and being general of all the property for the payment 
of all the named debts, and not of separate parts of the property 
for the payment of specified debts, the fraud pervades the whole 
assignment, and must, at least as to the personal prop^ly, vitiate 
the whole; for how can we separate the good from the evil ? Will 
the fact that there may be one honest cestui que trust along with 
twenty fraudulent, render the assignment of all the property valid 
in the hands of fraudulent trustees for his sake, give those trustees 
the legal title to the whole till he is paid, and thus hinder and delay 
all execution creditors ? If not, how is a separation in the personal 
property to be made ? To which piece shall the trustees hold the 
legal title, and to which not? It seems to us, the assignment, as to 
the personal property, (we say nothing.in this case as to the realty') 
must be void on this ground, thus leaving all the creditors on equal 
footing to prosecute to judgment and execution. Again, it is a gen- 
eral doctrine, that a deed void in part is void altogether. 2 Hil- 
hard, 428." 
Judgment affirmed^ &c. 



Corning & Horner v. Strong and Others. 

Pkincifal and Agent. — ^An agent sent to collect an account, with authority to receive pay- 
ment, is not authorised to receive a note, for the debt, payable to himself, and if he does so, 
and a suit be brought upon the note by an assignee of the agent, and the principal also 
brings suit for the amount of his account, the debtor cannot sustain a bill of interpleader. 

ERROR to the Cass Circuit Court. 

This suit was commenced by a bill of interpleader. The bill 
charged that Strong SfMSlery co-partners, at Lnganspartf Indiana^ on 
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the 3d of SqOembery 1840, bought of Coming ^ Horner^ co-partners 
at Albany y New York, trading under the firm name of ** Coming ^ 
Co.j^ a bill of goodB amomiting to 428 dollars and 37 cents, on a 
credit of six months. No note was given by Strong 4* MiBery but 
the foregoing amount was charged against them on llie books of 
Coming 4- Co. That on the 30th of May, 1842, Coming 4* Co., 
g^ve to one Robert E. Word, their agent, a written order directing 
the complainants to pay said amount to said Ward. That on the 
24th of June, 1842, Ward caUed on the complainants with said or- 
der and a statement of the account due Coming 4* ^-^ and re- 
quested a settlement. They then paid him 10 dollars in cash, and 
executed to him their note for 466 dollars and 93 cents. This note 
was drawn payable to the order of Ward, at the Branch of the State 
Bank of Indiana at South Bend, on the first day of Oddber, then next 
ensuing. The statement of the account of Coming 4* Co., the or- 
der to pay the amount to Ward, and a receipt of the latter endorsed 
upon it, were set out in the following words: 

Messrs. Strong 4" ^i^^ to E. Coming ^ Co., Dr., 
1 840, Sept. 3d. To merchandize at 6 mo. 28th August, $438,37 

Interest 15 mo. 3 days, 37,69 



Due 1st of June, 1842. 466,06 

Interest to Oct. 10,87 



476,93 



Messrs. Strong ^ Miller: 

Please pay the above amount to Robert E. Ward, and his 
receipt shall be your discharge. Erastijs Coriung & Co. 

1842, June 24th. By cash, $10,00 

Note due Oct. 466,93 



\ 476,93 

Received note as above, which, if paid, will be in fall of this ac- 
count. E. Corning & Co. — ^R. E. Ward. 

The bill then alleged, that some time after the complainants had 
delivered their note to Ward, but how long after, they did not know, 
Ward endorsed said note, in blank, and delivered it to Wheeler ^ 
Porter, which firm, afterwards, endorsed it to John S. Patterson, for 
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their use. That said Patterson^ as each endorsee, had sued the com- 
plainants in an action of debt in the Cass Circuit Court, and that 
Conmg 4* CS9. had likewise instituted an action of assumpsit, in the 
same courti for the amount of their account against the complain- 
ant, except the sum of ten dollars paid Ward in cash, and claimed 
that the note given by the latter constituted no bar to their re- 
covery. 

The complainants admitted, that there remained due from them 
d33 dollars and 71 cents on said note or account, and averred their 
readiness to pay the same to the person entitled to receive it. They 
said they had offered to pay the same to Coming 4* Co..^ upon being 
indemnified, but that the latter refused to indemnify them against 
the claims of WarJPs assignees. They, therefore, prayed that Comr 
ing 4* Co. and Faiterstm should be required to interplead and adjust 
the claim between themselves. They, also, offered to bring the 
money into Court, and prayed an injunction to restrain aU further 
proceedings in the actions at law. 

Upon the above bill being filed, Patterson and Coming ^ Co. en- 
tered their appearance, and waived the bringing the money into 
Court. An ii^unction was then granted agreeably to the prayer of 
the biU. 

Wheder 4* Porter answered, denying all knowledge that the note 
was for a debt due Coming 4* Co., or of their claim to the proceeds, 
and alleging that Ward endorsed the note to them, for full value, in 
payment of his own debts. They alleged that they endorsed the 
note to Patterson merely for collection, and that the latter claimed 
no other interest in it. 

Patterson also answered, disclaiming all interest. 

Coming /Sp Co., in their answer, averred, that the account still re- 
mained due and unsatisfied on their books; that the complainants 
neglected and refiised to pay it, and they authorised Ward to pre- 
sent the account and receive payment in money, but that they gave 
him no authority other than was conferred by the written order at 
the foot of their said account, and that they never in any way as- 
sented to, or recognized the giving or the receipt of said note. 

Upon the above answers being filed, the Court, on the 9th ofFe- 
iruargj 1846, made a decree dissolving the injunction granted against 
Patterson^ and perpetually enjoining Coming 4* Co, from proceeding 
with their suit at law against the complainants. 
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H. P, Biddky for plaintiffB in error. 
/♦ W. Wright^ contra. 

SitorHf, J. — ^* The decree must be reversed. The order directed to 
the complainants by Coming 4* Co.y did not authorise Ward to ac- 
cept from the former a note payable to himself, and his doing so did 
not bind Coming ^ Co. The receipt of a note for a precedent debt 
is not a payment, and an agent sent to collect such debt has no au- 
thority to g^ve a discharge upon the receipt of a note or bill. Ward 
y. EvanSy 2 Ld. Raym. 928; Salk. 442; Sykes v. Gilesj 5 Mees. & 
Welsh. 645. Upon the same principle, it was held by this Court in 
MiOer v. Edmonstony 8 Blackf. 291, that when notes are placed in 
the hands of an attorney at law for collection, the attc^rney has no 
authority to cancel them upon the receipt of new notes given by the 
debtors, and that the owners are not thereby barred from bringing 
suits on the original notes against the makers. An agent with lim- 
ited powers, must conform strictly to such powers, or his principal 
will not be bound. Ward, as the agent of Coming ^ Co.^ was au- 
thorised to receive payment of tiieir account and receipt therefor. 
The taking a note, in his own name, payable at a future day, was 
an attempt to transfer the debt to himself, with a postponement of 
the right to enforce payment. It can, in no sense, be considered a 
payment of their debt by Strong ^ Miller ^ and they were not author- 
ised by the order of Coming 4* Co., to consider Ward as the agent 
of the latter for any other purpose than to receive such payment." 

Decree reversed, and cause remanded with instructions to the Cir- 
cuit Court to dismiss the bill. 




Allen v. Cuadsey. 

SciBE Facias.— Variance. 

ERROR to the Parke Circuit Court. 

Scire facias before a justice of the peace, against replevin bail. 
The scire facias described the judgment upon which the bail was en- 
tered, as a joint judgment by a justice against two persons, Holland 
and Spingstead. Pleas, — Non est facium, and Ntd tiel record. On 
appeal, in the Circuit Court, the plaintiff had judgment. 



i 
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The transcript of the judgment showed that m a suit by Chadsejf 
against Holland 4* Springsteady '^ the defendant came and confessed 
the claim of the plaintiff to be just. It is therefore considered by 
me that the plaintiff recover of the defendant the sum of 80 dollars,'' 
&c. 

The plaintiff then proved by the justice who rendered the judg- 
menty that at the time of its rendition, but one of the defendants, 
Holland^ appeared before him; that the other defendant, Springstead^ 
was out of the county, and that Holland did not pretend to have any 
authority to appear and confess except for himself; that Holland 
brought AUenj the defendant below, before the justice at a time when 
he was absent from his office, and AUeUy then and there, told the jus- 
tice to enter him docket bail for Holland upon Chadsejfs judgment ; 
and that the justice, on his return to his office, made the following 
entry oh his docket. ^'I, EUiphet Allen, do acknowledge myself docket 
bail for the stay of execution in the above case. 

"Elliphet Allek." 

CowgUl and McGaughey, for plaintiff in error. 
Wright and Maxwdl, contra. 

HeM: That the judgment could not be regarded a joint one 
against Holland and Springsteadj as described in the declaration, and 
that the proof did not sustain the judgment below. 

Jvdgmeni reversed^ &c. 



Clark and Others v. Sitelling. 

Pbouissobt Note. — A plea that the note was giyen for the price of land with a covenant 
against incumbrances, should show that the payor had been evicted or had paid off such in- 
cumbrances. 

An agreement to forbear to sue on a note for a limited time, is no bar to a suit 

ERROR to the Decatur Circuit Court. 

Assumpsit by SneUing, the payee, upon a note made by Woodson 
Clark and two others. Judgment for the plaintiff below. 

The defendants below filed three pleas. The error assigned was 
the sustaining a demurrer to the second plea. That plea was sub- 
stantially as follows: 
26 
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That the note sued on was given in consideration of the sale, by 
the plaintiff to Woodson Clarky one of the defendants, of a certain 
tract of land; that on the day the note was given, the plaintiff exe- 
cuted to said Clark a deed in fee simple for the land, with covenants 
against incumbrances, and of warranty; that the plaintiff's title to 
the land was derived firom the will of his father, WiUioan Smdling^ 
deceased ; that the testator left no property for the payment of his 
debts except said land; that at the time of his death the testator 
was indebted, by bond, to one Benjcamn SneUmg^ in the sum of 400 
dollars, which debt was a claim against said land; and that a suit 
brought by the oUigee against the personal representative of the 
testator, for the recovery of that debt, was then pending. The plea 
further stated, that after the commencement of said suit by Benjamin 
StuUingy it was agreed between the now plaintiff and the said Clark j 
in writing, and for a valuable consideration, that the plaintiff should 
forbear to sue on the note now sued up<m, until said suit of Benja- 
min Snelling was determined. 

Test and G. H. Dunn^ for plaintiffs in error. 
Davidson^ contra. 

Blackfobd, J. — ^^'We think this plea is defective in substance. 
The first part of th,e pl^a relates to the consideration of the note 
sued on. The conveyance of the land for which the note was given, 
contains a covenant against incumbrances, and the plea reUes upon 
a breach of that covenant. Supposing the existence of the debt due 
by the testator to be, as an incumbrance, a breach of the covenant, 
such breach, cannot, under the circumstances, affect the present suit 
The plea does not allege an eviction in consequence of the debt, nor 
does it allege a payment of any part of the debt. The defendant, 
at most, according to his plea, has a claim to nominal damages for 
the breach complained of; and such claim is no defence to a suit for 
the price of the land. Whisler v. Hicks^ 5 Blackf. 100; Smith v. 
AckermaUy id. 541; Bnd v. Tate^ 7 id. 55; Pomeroy v. Bumeity 8 id. 
142. 

'^The other part of the plea, which states the plaintiff's agree- 
ment not to sue until the determination of a certain suit, then pend- 
ing, b no defence. If the plaintifi^ for a valid consideration, had 
covenanted never to sue on the note, the covenant would have been 
a bar to the suit. But the agreement here pleaded, is to forbear to 
sue, only for a limited time, and it has been frequently held that tiie 
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trait is not baired by such an agreement. MendenhaR v. LmwcDy 5 
Biackf. 125; Lowe y. Blair, 6 id. 282; TUnMebg v. Barrow, 3 M. & 
W. 210." 
Judgment affirmed, &c. 



Dot e. d. HiTDDLEerroN v. Lazenbt. 

AX4SII8. — An aUflB who died in 1638, haTing taken no stepB to become naturalised, could not 

transmit a title to lands purchased bj him to his heirs. 
The lesson of the plsintiff relied upon an act of the legislature, which, they clsimed, vested 

a title in diem. HM, that it was not established by the proof, that the premises in contro- 

versy wen embfaoedby the acL 

ERROR to the Dearborn Circuit Court. 

Ejectment for a tract of land in Dearborn county. The lessors of 
the plaintiff were Jokny William, and Robert Euddleston, Mary Smith, 
and Robert Smith, husband of said Mary. PriscUla [jazenby was the 
defendant. The cauBO was tried by a jury, and a verdict and judg- 
ment were rendered for the defendant. 

The facts -wete as follows: 

William HuddUstan, an alien, died in AprU, 1832, having never de- 
clared his intenti<m to become naturalized. At the time of his 
death, he was in possession of a tract of land, purchased by him of 
one Vanhom, containing 316 acres, situated in Dearborn county. He 
left surviving him, three brothers and a sister, and no other known 
relations. Two of the brothers, Thomas and Robert, resided in Dear- 
born county in this State. The other brother, Francis, and the sister, 
Mary, resided, and were stiU residing in England, having never emi- 
grated to this country. 

Of these brothers, Thomas died in November, 1832, an alien; and 
Robert died in August, 1833, also an alien, but having declared his 
intention to become a citizen of the United States. Thomas left no 
children, and it was not shown that he had ever been in possession, 
jointiy with his brothers, or severally, of the land purchased by WU- 
liam of Vanhom. Robert died in possession of said land, and left 
upon it children, namely, John, William, Robert, and Mary, then in- 
fants, and now, with the husband of Mxry, the lessors of the plain* 
tiff. These children had become naturalized citizens. 
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In the year 1637, Frtmos and Mdrjfy the brother and sieter resid- 
ing in England^ institated proceedings in the Probate Court of Dear- 
lorn county to obtain partition of said tract of land, and shares were 
set off to them. They, then, on the 9th otNovembery 1837, sold and 
conveyed the shares so partitioned to them, to Mrs. hoaenbyy the de- 
fendant in this suit, for 1600 dollars, which sum was paid to them. 
The lessors of the plaintiff were made defendants to the proceedings 
in partition, and though then minors, they were old enough to un- 
derstand and appreciate matters affecting their interests. They 
were, as were also their guardians, fully apprised of the sale to 
Mrs. Laxenbyy and made no objection to it. This suit was instituted 
to recover that part of the tract which had been set off by the pro- 
ceedings in partition, and conveyed as above stated to the defendant. 

In Febnmry^ 1839, the following act was passed by the legislature 
of this State. 

'* An act for the relief of the heirs of WiHiam HtuUBestaUy Thomas 
HudcUestonj and Robert Huddleston. 

** Sec. 1. Be it enacted by the Greneral Assembly of the State of 
IndianOy — ^That all the estate and interest of the State of Indiana^ 
in any land situated in any county in this State, of which the said 
William J Thomas , and Robert Huddleston^ late o{ Dearborn county, died 
seized, acquired by escheat of the same, is hereby released to, and 
vested in such persons, being inhabitants of the United States^ as 
would talce the same by devise, descent, or in right of dower, if the 
deceased persons, and the persons hereby authorised to take, had 
been native citizens of this State. 

'^ Sec. 2. The persons taking under this act, shall take estates of 
the same nature and extent, as they would have taken, if they, and 
the said WiUiamy Thomas^ and Robert Huddleston had been native 
citizens of this State." 

The above act was in force from its passage. 

In January y 1845, another act was passed, the title and first sec- 
tion of which read as follows : 

'^ An act for the relief of PrisciHa Lazenby and others. 

^' Sec. 1. Be it enacted by the General Assembly of the State of 
Indiana, — That the judgment, order, decree, and proceedings of the 
Dearborn Circuit Court, of the term of March, 1833, in the case of 
Robert Hvddieston v. The residue of the heirs of Thomas Huddles- 
ton, deceased, on petition for partition ; and the judgment, order, 
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decree, and proceedings of the Probate Court of the said county of 
Dearbomy of the term of November ^ 1837, relative to the partition of 
the real estate which was of William HuddlesUm^ deceased, be, and 
the same are hereby, declared to be valid, and good, and sufficient 
in law to vest in the several persons therein mentioned, and the per- 
son or persons holding or claiming by, through, or under them, the 
several tracts of land therein set apart to them respectively." 

The second section declares that those proceedings shall, by all 
courts, be held conclusive between the parties to them, and all per- 
sons claiming under those parties. 

The third section releases aU the interest of the State, acquired 
by escheat, in those lands, to the persons to whom the several portions 
thereof were set apart; and the fourth section declares the act in 
force from its passage. 

There was some other evidence given, which it is unnecessary to 
notice. 

A, LanCy D, 8. MajoTy Browevy and /. SuUivany for plaintiffs in 
error. 

Ryman and Spooner^ contra. 

Perkins, J. — -^^ It was incumbent on the plaintiff to show title in 
his lessors, to enable him to oust the defendant from possession. He 
could show no title in them by descent, as such a title must have 
been deduced through WiUiam HuddUsiariy and he, having been a 
foreigner who had taken no steps towards naturalization, could, at 
the time of his death, transmit none; Eldon v. Doe^ 6 Blackf. 341 ; 
and it is not claimed that the act amending an act authorising aliens 
to hold real estate, &c., approved January 25th, 1842, (Acts of 1842, 
p. 70,) reaches this case, that act only enabling aliens, who should 
die after its passage, without having made any advance towards na- 
turalization, to transmit an inheritable title. Upon the act of 1839, 
above copied, alone, is the title of the plaintiff's lessor rested. 
Taken literally, that act does not sustain it, because the act does 
not appear to apply to it. The act designates no particular county 
in which, and describes no particular piece of land on which it is to 
operate. It specifies certain circumstances by a concurrence of 
which, in reference to any piece of land, we can identify that em- 
braced by the act. Those circumstances are, that the land must be 
in some county in this State, — ^it must have belonged to the State 
by escheat, — and WiUiam^ Thomas^ and Robert HuddlesUm must have 
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died seized of it; not jointly, perhaps; a several and successive 
seizin, and dying seized, may have sufficed. And by s^zin, in 
this act, we understand to be meant possession. No higher title 
could have been intended, as all beyond that is assumed by the act 
to have been, at the time, in the State. The facts of this case, there- 
fore, do not bring it within the letter of the law. Not only is 
Thomas HvddksUm not shown to have died in possession df this land, 
he is not even shown to have ever been upon it. It is not shown 
to be land, then, of which WiUiamy Thomas^ and Robert HvddlesUm 
died in possession, and consequently was not vested by the express 
terms of the law of 1839 in the lessors of the plaintiff; and we do 
not think an equity is shown in their favof^^-a circumstance not un- 
entitled to consideration — ^that should induce U9, as ftgainst Mrs. 
Laxenby^ to resort to a strained construction of the act to extend its 
operation to this cluie." 
Judgment cffirmed^ &a 



Egbert and Wife v. Thomas Imd Others. 

Waxs.— A testator deTiaed a small amount of personal property to his ynHow for the use of 
his children, but if she married she was to have only what the law would- give her. Hild^ 
that under the circumstances of this case, the widow, having afterwards married, should not 
be required to account for all the pn^rty so devised. 

Held, also, that the remedy of the heirs for the rents and profits of real estate of the testator, 
occupied by her, was at law and not in equity. 

ERROR to the Probate Court of FfunJdin County. 

The material facts disclosed by the bill, answer, and depoltitions 
in this case were as follows : — 

John Thomas died in the year, 1830, leaving a widow and fifteen 
children. He made a will, devising all his personal property to his 
widow, ^' for the use of his children, but if she should marry, then 
she should have only what the law allows her.-' All his real estate 
except the widow's third part, was to be divided among his children 
when they became of age. The real estate consisted of the half of 
a quarter section of land, of which about twenty-five or thirty acres 
were cleared. The personal property was worth about 250 dollars. 
The widow took possession of the personal property and also con- 
tinued to occupy the farm. Seven of the smaller children lived with 
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her, and were supported by her until August^ 1843, when sh^ mtu^ 
ried Egbert. After that time, she continued with the said Egbert to 
occupy the rei4 estate. 

The billy in this case, was filed by five of the children and heirs of 
Jakn Tkomas against Elgbert and wife, and made the other heirs, who 
refiised to join with them, defendants. The object of the suit was 
to compel Egbert and wife to account for the personal property, and 
for the rents and profits of the land. 

The cause having been submitted, the Court found that Egbert and 
wife had converted to their use the personal property of the said 
John Thomas, deceased, to the amount of 354 dollars ; that each of 
the complainants was entitled to one fifteenth of the same, after al- 
lowing the widow 100 dollars and one third of the residue, leaving 
lOa dollars and 88 cents, with interest firom the time of the marriage 
with Egbert. The Court also found that Egbert and wife had recei- 
ved rents and profits of the real estate amounting to 310 dollars, of 
which one third w&s deducted for the widow's share, leaving 206 
dollars nxA 67 cents due the heirs, upon which interest was allowed 
to the amount of 37 doUars and 20 cents, making, in the aggregate, 
362 doUars uid ^ cents due the heirs. The decree was in favor of 
the complainants for their proportion of the above sum. 

Sleitk Sf Hffmauj for plaintiffs in error. 
Holland J contra. 

Smith, J. — *^ We think the decree is not equitable. The will is not 
set out in the record, and we shall not stop to examine, critically, the 
legal effect of the terms by which the personal property is stated by 
the con^lainants' bill to have been devised. The widow appears to 
have beenimthorised to use the prc^erty for the maintenance of the 
children, and the whole amount of it was so small, that it was a very 
slender allowance for the support of the seven who remained with 
her after the death of their father, until her marriage with Egbert. 

*^The remedy of the complainants with respect to the rents and 
profits of the real estate was at law and not in equity. They show 
no peculiar grounds such as is requisite to authorise the interposition 
of a court of chancery for the purpose of compelling an account. 
Chimes v. WUsm, 4 Blackf. 331." 

Decree reversed, &c. 
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Ghaucst v. Halbtead. 

Justices of the P&ace.— Jurisdiction of, in civil cases :— If the defendant file aclaim of more than 

100 dollars balance, by way of set-off, it should be rejected.— All forms in the pleadings are 

dispensed with by the statute. 
PnAcncE.— If either party object to the introduction of evidence, the grounds of the objection 

should be pointed out at the time. — ^A bill of exceptions must be signed by a minority of the 

court presiding at the time. 

ERROR to the Delaware Circuit Court. 

Assumpsit by Oharkey against Halstead^ commenced before a jus- 
tice of the peace. The caus^ of action was an account consisting 
of various items, amounting in the whole to 99 dollars and 28 cents. 
The defendant filed an account as a set-off, amounting to 264 dol- 
lars and 76 cents. The justice gave judgment for the plaintiff for 
26 dollars and 35 cents. 

The cause was again tried in the Circuit Court, on appeal, and 
the defendant obtained a verdict for 125 dollars and 75 cents. A 
new trial was granted, on the plaintiff's motion, on the discovery of 
new evidence. Upon the second trial in the Circuit Court, there 
was a verdict for the plaintiff for 25 dollars and 84 cents. On motion 
of the defendant, the judgment was arrested on the ground that there 
was a misjoinder of causes of action. 

Sample Sf Kilgare^ for the plaintiff in error. 
Marchy contra. 

Blackfor0, J. — ^ The new trial was correctly granted. The 
amount of the verdict was beyond the jurisdiction of the Court, the 
cause having originated before a justice of the peace. Indeed, the 
defendant's account ought to have been struck out. The Court had 
no jurisdiction of it. It has been decided that if the defendant, in 
such case, after crediting the plaintiff's demand, claim a balance of 
more than 100 dollars, (as in the case before us) his account should 
be rejected. Alexander v. Pecky 5 Blackf. 308. That being the case, 
it is not necessary to examine the particular ground on which the 
new trial was granted. The verdict, whether that ground was tena- 
ble or not, could notbe sustained. 

'< The judgment ought not to have been arrested on account of the 
alleged misjoinder. The charges in the plaintiff's account are very 
imperfect, but for any thing that appears, they may be all founded 
on contract, and recoverable in an action of debt. In cases like this 
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originating in a justice's court, all forms in the pleadings are dis- 
pensed with by the statute. The circumstance that this action is as- 
sumpsit instead of debt, is of no consequence. The statute expressly 
enacts, that no misnomer of the action, either in the process or 
pleadings, shall justify a dismission thereof. R. S. p. 871. 

^^ The defendant contends that, on the last trial, the Court erred 
in admitting a certain indenture in evidence, and also some parol 
evidence as to the value of certain pasture. But as the grounds of 
objection do not appear to have been pointed out to the Circuit 
Court, the evidence must be considered as having been rightiy ad- 
mitted. Russd V. Branhaniy 8 Blackf. 277. 

The last bill of exceptions is signed only by the circuit judge, the 
other judges appearing to be present at the trial. That bill of ex- 
ceptions, is not, therefore, any part of the record." 

Judgment reversed^ &c. 



Warden and Another v. Dcjndas and Others. 

EvnxENCE.— To sustain a declaration on a contract alleged to have been made bjr the defend- 
ants with DundoM^ Lewi$^ Jonet^ Pittfidd^ and HowdL^ an agreement in writing was produ* 
ced, siipied, *^ jT. Sxrby agent of Jame$ Dundat and others.^ Hdd, that this writing alone, 
did not sufficiently prove the contract declared upon. 

ERROR to the Switzerland Circuit Court. 

Assumpsit by Dundas^ Lewisy Jdnes^ Pit^iddy and Howdly against 
Jesse and Henry Warden. The first count averred that the plain- 
tiffs were, in March, 1842, the owners of a certain tract of land, and 
that the defendants, (with one Joseph Warden^ who was a minor,) 
made their certain writing of that date, whereby they acknowledged 
themselves tenants on said land, and agreed with the plaintifis to 
occupy and cultivate the same for one year, and to pay as rent, for 
said year, 160 dollars in cash or work ; that the defendants occupied 
the land and failed to pay, &;c. The second count was for two years' 
occupation of the premises, after the expiration of the lease descri- 
bed in the first count, at an annual agreed rent of 160 dollars. The 
third count was for the use and occupation of the premises for two 

and one half years. 
27 
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The defendants pleaded payment, and non OMSungmi. There was 
atrial, which resulted in a verdict and judgment for the plaintiffii. 

The plaintiffii on the trial, introduced an instrument in writing 
corresponding with that set out in the first count, except that it pur- 
ported to have been made by the defendants, and ** T. Kirbgy agent 
€]£ James Dundaa and Others.^ It was signed liy the defendants and 
Joseph Wardeuj and did not contain the names of any of the plaih^ 
tiffii except Dundas. It was admitted that Joseph Warden was an 
infant, and the plaintifis proved that the defendants had occu^ 
pied the premises fit>m the spring of 1842, until October^ 1845. 

This being all the evidence offered, the Court instructed the jury, 
that the instrument introduced was proper evidence to prove the 
contract declared upon, without proof of its execution or explana- 
tion diundij and refused instructions asked for by the defendants, to 
the effect, that it was necessaiy that there should have been further 
proof that the contract was made with the plaintiffs. 

Brown S^ Dumont, fbr the plaintiffs in eiror. 

Smith, J. — ^^'We think this judgment, cannot be sustained. The 
instrument produced in evidence, was not a contract with the plain- 
tifis, unless they were the persons meant by the words ^ James Dun- 
das and Others.' There is nothing in these words alone, from which 
it could reasonably be inferred that the plaintiffs were parties to the 
agreement, and as there was no other evidence whatever, of any 
contract between the plaintifis and the defendants, or of any occu- 
pation by the latter, of land belonging to the former, there is a ma- 
terial deficiency in the proof necessaiy to sustain the cause of action 
described in the declaration." 

Judgment reversed^ &c. 
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MoTSR and Othsis v. McCullouoh. 

Pakties.— If one not made a party by the bill appear and anawer, &e., he cannot, after a 
decree againat faun, aaaign aa error that be was not made a deliandant 

PcBuc Laxss.— Canadian Volnnteer Certificatea for public land, were made aasignable by act 
of Congreaa in 182L 

When anch a certificate waa legally located on a certain tract of land, Ifae anthotity of the 
register of the land office to diapose of said land waa at an end, and aoeh location mnatpie- 
vail over a patent aubaeqnently iaeued to a purchaser of the aame land, it being sold to the 
latter by mistake, though such purchaser had no notice of the previous location. 

State courts have jurisdiction in controyersiea arising in such cases, though the claims in dis- 
pute depend upon acts of Ckmgress. 

The issuing of the patentis a ministerial act, and if issued by mistake and without authority, 
the party haying ihe pievious equitable title, may, by bill in chancery, obtain from the pat- 
entee or his voluntary grantee, the legal title. 

ERROR to the Marion Circmt Court. 

McCulbugh filed a biH, in chancery, in 1844, against Jacob Mayer 
and five others. The bill alleged, inter aHa^ that the complainant, 
by means of a Canadian Volunteer Certfficate issued under an act 
of Congress, located a certain quarter section of land, situated in 
Marion county ; that afterwards, the register of the land olfice sold 
by mistake, the same land to the ancestor of the defendants with 
notice of the location; and that, in pursuance of such sale by mis- 
take, a patent for the land was issued to the defendant's ancestor. 
The bill prayed that the defendants be required to release to the 
complainant, their claims under the patent, and for general relief. 

J(Jin Mayer ^ though he was not made a party by the bill, appear- 
ed as one of the defendants, and answered, denying the alleged 
mistake, and claiming the land imder a voluntary conveyance from 
the patentee. The other defendants named in the bill, disclaimed 
all interest in the suit. The complainant filed a general replication 
to the answer of John Mayer. An agreement as to some of the facts 
was filed in the cause, entitled, as between ^^ WiBiam McCvUaugh 
and John Mayer and Others," and was signed by the counsel of the 
parties. 

The facts were as follows : — 

On the 20th of February^ 1818, a certificate for 160 acres of land 
to be located in Indiana^ was, under an act of Congress of 1816, 
granted by the Secretary of War to Tliamas Sargeanty as a Canadian 
Volunteer. On the 13th of June^ 1818, Sargeant assigned said cer- 
tificate to the complainant. 

On the SOtliof /u/v, I82I9 the complainant, as such assignee, np- 
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plied at the land office in BrookviSe^ to locate the certificate on the 
land now in dispute ; and the location was then accordingly made. 
The register then made, on the location book of Canadian Volunteer 
land warrants, kept in his office for the purpose, the following 
entry: 

''Land Office at BrookvUle, SOOi JvJy, 1821, No. 4. I, WUliam Mc- 
Ctdloughy assignee of Thomas Sargeant, do hereby apply to locate 
the N. E. 1-4 of Section 34, Township 16, Range 2 E., of the second 
principal meridian, containing one hundred and sixty acres, by Ca- 
nadian Volunteer Certificate, No. 251, dated 20th oiFehruaryy 1818, 
and granted to said Thomas SargearU.^^ 

The regbter also, at the same time, gave the complainant a cer- 
tificate of the location as follows : 

"Land Office, Brookvilk, 30th Jtdy, 1821. WiBiam McCuOaugh 
located in this office, the N. E. 1-4 of Section 34, Township 16, 
Range 2 E. of the second principal meridian, by Canadian Volun- 
teer Certificate, No. 251. Robert Hanjuiy jun,y Register." 

After the location was thus made, the register, in transferring the 
entry thereof from the location book to the tract book in his office, 
made a mistake, and entered in the tract book, as located by the 
complainant, a difierent tract from the one which was really located. 
In consequence of this mistcd^e, the said quarter section of land 
which the complainant had located, appeared on the tract book as 
vacant, and as being for sale. 

The register also, in his report of sales to the general land office, 
made a mistake in his description of said location, similar to the one 
just mentioned. 

Afterwards, on the 24th of September^ 1821, the defendant's ances- 
tor came to the BrookvUle land office, and applied to the register to 
enter the quarter section of land which the complainant had previ- 
ously located, but which appeared on the tract book to be vacant. 
The register, thereupon, sold the same quarter section to the appli- 
cant by mistake, the latter having no notice of the previous location, 
unless the entry aforesaid on the location book amounted to such 
notice. 

On the 20th of Fehnmry^ 1823, a patent for the land so purchased 
by the defendant's ancestor, was issued to him, and he, on the 2d of 
February^ 1833, executed a voluntary conveyance for the same land 
to his son JohUy who filed the answer in this suit. There was no 
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evidence that any of the partieB ever took actual possession of 
the land. 
The decree of the Circuit Court was in favor of the complainant. 

Wick ^ Barbour y for plaintiffs in error. 
O. H. Smithy contra. 

Blackford, J.^** This decree is objected to on the ground, that 
John Meyer y one of the plaintiffs in error, was not made a party by 
the bill. The record shows, however, that he appeared to the suit 
and filed an answer, and that, to his answer, the complainant filed a 
general replication. The record also shows an agreement, as to 
some of the facts, filed in the cause, and signed for said John Mayer 
by counsel. We think that, under those circumstances, it is too late 
now for him to say that he was not a defendant. 

'^ The second objection made to the decree is, that the Canadian 
Volunteer Certificate was not assignable. In support of this objec- 
tion we are referred to an opinion of the Attorney General of the 
United States given in 1819. But after that opinion was given, and 
probably in consequence of it. Congress passed an act on this sub- 
ject. That act expressly authorises the assignees to locate such 
certificates, and receive patents for the land in their own names ; and 
it was passed several months before the complainant's location was 
made. Acts of Congress, March 3d, 1821. 

Another objection relied on is, that a State Court has no jurisdic- 
tion of the cause. 

The question involved in the suit is, whether, in a court of equity, 
the complainant's location should not prevail over the patent to 
Moyerl Admitting the claims in dispute to depend upon acts of 
Congress, it does not follow that the validity of those claims is not 
examinable in a State Court. It is not uncommon for a Court in 
determining a suit, to be obliged to have rebourse even to the laws 
of a foreign country. It is true, that the judicial power of the Uni- 
ted StateSy is extended by the constitution to all cases arising under 
the constitution, laws, and treaties of the United States, But though 
the constitution requires the jurisdiction, in such cases, to be extend- 
ed to the Federal Courts, it does not deprive the State Courts, in the 
first instance, of their jurisdiction. The 25th section of the judiciary 
act of 1789, provides for writs of error from the decisions of the 
highest State Courts, in cases arising under the laws of the Union. 
We have no doubt that in the case before us, though the question 
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be considered as depending on acts of Congress, the Courts of the 
State have jurisdiction in the first instance. It may be that Congress 
has the power to exclude the State Courts firom jurisdiction in such 
cases, but there has been no attempt to do so. 

<^ The last objection urged is, that the patent must prevail over the 
complainants location. But this objection is unfounded. When 
the register of the land office, in accordance with the law authori- 
sing him to act in the premises, admitted the location to be made> 
and granted a certificate of the location, his authority for disposing 
of the land thus legally located was at an end. The land was no 
longer in the market ; and the register's subsequent sale of it, though 
to a person without notice, is not sustainable in a court of equity, 
against the location. The complainant stands on the ground of a 
person who has purchased and paid for the land at the land office. 
The situation of such purchaser, between the time of the purchase 
and the issuing of the patent, is stated by a United States Court to be 
as follows : ' Until the patent is issued, the purchaser has not the 
legal title, but having made his entry of the land and paid for it, the 
government can no more dispose of the land to another person, 
than if the patent had been issued.' Astrom v. Bammond^ 3 McLean, 
107. The respondent contends, that at aU events, the validity of 
the patent can only be examined, in a direct manner, by means of 
a scire faciaSy or some proceeding in the name of the United States. 
But that is a mistake. The issuing of the patent is a ministerial 
act ; and if, as in the present case, it issue by mistake and without 
authority, the party having the previous equitable title to the land, 
may by a bill in chancery, obtain from the patentee or his voluntary 
grantee, the legal title. The Supreme Court of the United States 
recently, in an action of ejectment, decided against the defendant 
in that suit, on the ground that the patent under which he claimed 
had been issued against law. Stoddard v. CliamberSf 2 How. 284." 
Decree affijTncdy &c. 
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McClat v. The State. 

i M i' Euu i' ions ^—When the Court hat been leqiiested to give its inetractions in writing, a ver- 
bal lecapitblatioii of tha aubstanoe of the testimony is errooeous. 

ERROR to the JUarian Circuit Court 

The plaintiff in error was indicted, with three other persons, for 
obtaining goods by false pretences. Upon the trial, he was found 
guilty, and judgment was rendered accordingly. 

By a bill of exceptions, it appeared, that at the commencement of 
the trial, the defendant requested the Court to reduce to writing the 
charges that should be given to the jury. Only one witness was in- 
troduced by the prosecutor and eleven witnesses were introduced by 
the defendant. Some of the defendant's witnesses testified to for- 
mer stfitements of the prosecuting witness conflicting with his testi- 
mony in material points; and some others testified that the moral 
character of the prosecuting witness was not good, and that the de- 
fendant sustained a good character in his neighborhood. 

After the argument of the case had been closed, the president 
judge told the jury, that in order to call their attention to the evi- 
dence of the witnesses, he would recapitulate, substantially, their 
statements, as he understood them, without imdertaking to state all 
that was said by the witnesses, and that they (the jury) should not 
take his statements of what the witnesses said, but should act upon 
their own recollection. 

The president judge, then, lliough objection was made by the de- 
fendant, proceeded to recapitulate, verbally, the testimony given by 
the witnesses in relation to the facts charged in the indictment, but 
did not notice the testimony in relation to the moral character of the 
prosecuting witness, or to the character of the defendant. After 
closing this verbal recapitulation, the Court gave a written charge 
instructing the jury what proof was necessaiy to sustain the allega- 
tions in the indictment. 

L. Barbour, for plaintiff in error. 
QuarleSf contra. 

Sboth, J. — ** It has already been decided by this Court, in the case 
of Tawnsend v. DoCy 8 Blackf. 328, that it is error to give instructions 
to the jury with verbal explanations and illustrations, the opposite 
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party having objected, and required the instructions to be in writing. 
The statutory provision on this subject is as follows: * Whenever on 
the trial of any cause, either party shall object to the court or any 
judge thereof, giving any charge or instruction to the jury, or any 
modification or explanation of any charge or instruction, unless the 
same be in writing, such court or judge shall reduce the matter ob- 
jected to, to writing, before giving the same to the jury.' R. S. ch. 
40, § 326. A recapitidation, substantially, of the statements of the 
witnesses, omitting some of those statements, and giving for the 
others the import drawn from them by the Court, and not the pre- 
cise words in which they were detailed, might be so made as very 
effectively to convey to the jury, the opinion of the Court as to the 
legal effect of the testimony adduced. We think, therefore, such a 
recapitulation is within the meaning of the statute above quoted, 
which is intended to secure to the parties the right, and the means, 
to have placed upon the record with certainty and precision, every- 
thing which the Court may say to the jury, with the view of giving 
them information upon the points of law involved in the case upon 
trial. Nor do we think the defendant's right of objecting to such a 
recapitulation was obviated by the further instructions to the juiy, 
that they were not to regard the statements iof the Court as to what 
the witnesses had said, unless they so understood the evidence. If 
the Court, after objections made, had verbally instructed the jury 
upon a point of law, and then told the jury not to regard the instruc- 
tion unless they also understood the law to be as stated by the 
Court, it would have appeared very much like an evasion of the pro- 
hibition by the statute to give verbal instructions in such a case. It 
is probable there was no intention so to evade the provisions of the 
statute in the present instance, but the Court in making the recapi- 
tulation must have intended that it should have had some effect 
upon the minds of the jury, notwithstanding the qualification witii 
which they were told to regard it, and considering the respect and 
deference, with which juries are naturally and properly accustomed 
to regard any intimations given by the Court of its opinions upon 
questions arising during a trial, we think such a recapitulation was 
calculated to have an effect, and to influence materially the decision 
of the jury. Intimations of the understanding of the Court as to the 
statements of the witnesses, may be quite as important as any 
other, especially where, as in the present case, the jury are explicit- 
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ly told what facts are necessary to sustain a prosecution, and the 
main question is, whether such facts were proved or not." 
Judgment reversed^ &c. 



Brackenrtoge v. Baltzell and Another. 

Statute of Limitations. — Construction of the exception in the statute of 1838, relative to run- 
ning accounts between merchant and merchant — In what action it is applicable. 

ERROR to the Warrick Circuit Court. 

Assumpsit by the defendants in error against Bracienridge, for 
goods sold, &c. The defendant pleaded, inter aHuy the statute of 
limitations. RepUcation, that the money sued for became due and 
payable on a running account of trade and merchandize, had be- 
tween the plaintiffs and defendant as merchants, and wholly con- 
cerned the trade of merchandize. Rejoinder, that the supposed ac- 
count was not at any time within five years next before the com- 
mencement of this suit, a running account between the plaintLSs 
and defendant as merchants ; but that more than five years next be- 
fore the commencement of the suit, the supposed account became 
and was a stated and liquidated account. A special demurrer was 
sustained to the rejoinder. The cause was tried on certain issues of 
fact, and the plaintiffs had judgment. 

The error assigned was the judgment on the demurrer. 

/. A. BrackenridgCy for the plaintiff in error. 
Pitcher y contra. 

Blackford, J. — ^^ The object of the replication is to show, that the 
cause of action is within the exception of the statute of limitations 
relative to merchants' accounts. 

'^ The statute of 1838, which governs this case, contains the fol- 
lowing exceptions: 

'^ ^No statute shall ever be pleaded as a bar, or operate as such, 
to any action founded on an instrument or contract in writing, whe- 
ther the same be sealed or unsealed, Ttor to running accounts betioeen 
merchant and merchant,'* R. S. 1838, p. 447. 

** The statute of James the First enacts, that all actions of trespass, 

&c., all actions of account, and upon the case, other than such ac- 
28 
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cousUs as amccm the trade cf merchandize between merchant and mer- 
chanty their factors <Nr servantB, all aotions of d6bt> &c.y shall be sued 
within, &c. 

^^ The suit before us is mdebitatas assumpsit; and we must first 
consider whether the mere form of the action excludes the repli- 
cation. 

^ The Court of Exchequer has recently decided, that the exception 
as to merchants' accounts, in the English statute, cannot be replied 
in the action of inddntabu assumpsit. The Court says that the ex- 
ception applies only to a proper action of account^ or perhaps also 
to an action on the case for not accounting. Iriglis v. Haighy 8 Mees. 
& Welsh. 769. The Common Fleas, in a still later cas6, decided, 
that the exception must he confined to accounts, in respect of which 
an action of accoimt or for not accounting would lie. CoUam v. Par- 
tridgCy 4 Mann. & Grang. 271. The Supreme Court of the United 
States y under statutes similar to that of James y holds that the excep- 
tion applies to actions of assmnpsit as well as to actions of account; 
but th&t the action must be founded on a current account. Monde- 
viUe V. Wilson J 5 Cranch, 15; Spring v. The Executors of Gray^ 6 Pe- 
ters, 151; Toland v. Sprague, 12 Petera, 300. 

'^ It appears to us that the exception in our statute, which is of 
running accounts between merchant and merchant, was not intended 
to be limited to actions of account or for not accounting, or to cases 
in which such actions will lie. The language of our statute difiers 
materially from that of the statute oi James y and requires a different 
construction. We think the terms, running accounts, in our statute, 
mean mutual accounts and recijHrocal demands between the parties, 
which accounts and demands remain open and unsettled. When- 
ever, therefore, the accounts and demands, which occasion the suit, 
are of that description, and are between merchant and merchant, 
the case, whether an action of account or for not accounting would 
lie or not, must be considered as not limited by the statute. 

'< We are next to enquire whether the replication shows the cause 
of action to be within the exception. 

^^ The replication avers that the money sued for became due and 
payable on a running account of trade and merchandize, between 
the parties as merchants. The form under the F^ngliah statute is, 
that the causes of action were and are, and relate to certain accounts 
still open and unsettied, concerning the trade of merchandize, &c. 
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1 Chit Pr. 347. The replication agrees substantiaUy with that 
form, and is not olgectionable on general demurrer. A very similar 
replication was held valid in MmdepiUe v. WUson^ supra. 

*^ We now oome to the rejoinder. It has been frequently decided 
that the accounts excepted, even under the English statutes, are 
only such as are open and unsettled. Webber v. Timlin 2 Saund. 
124, and the cases there dted in Mr. WUliams^s notes. The deci- 
sions of the Supreme Court of the United States^ under statutes simi- 
lar to the statutes oi James j are to the same effect. See the cases in 
Granch and Peters, above referred to. The rule under our statute 
excepting running accounts must, of course, be the same. The re- 
joinder substantially denies the material fact alleged in the replica- 
tion, that the account was a running account. It alleges that the 
account was not, within five years, &c., a running account, but that 
more than five years next before, &c., it became a stated and liqui- 
dated account. The rejoinder might have gone further, and alleged 
the account to have been stated and liquidated by the parties. That, 
however, we think is the meaning of the language used. The omls- 
non, at all events, is only matter of form and is not pointed out by 
the demurrer. 

^^ We are of opinion, for. these reasons, that both the replication 
and rejoinder are good, and that the demurrer should have been 
overruled." 

Jwdgment ref)ersedy &c. 



Dunn v. Sparks. 

UPTCT. — A disdiuge in bankni|iCcy is no bar to an action bronght by one co^suntj 
against anallMr lor contribution, when the entire debt of the principal for which the parties 
were bonnd as sureties, was paid by the plaintifT after such discharge of the defendant. 

ERROR to the Dearborn Circuit Court. 

Assumpsit, on a common count for money paid. Plea, that the 
cause oi action cniginated in the following manner, namely^ — On the 
2d of September J 1839, the defendant drew a bill of exchange directed 
to one Dvrbin; and delivered the same to the plaintiff, thereby re- 
questing said Durbin to pay the plaintiff, or order, at the Merchants' 
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Bank of New Orleans^ four months after date, one thousand dollars. 
The said bill was accepted by Durinn, and assigned by the plaintiff 
to the State Bank of Indiana. The bill became due on the 5th of 
Janvary^ 1840, and was not paid by either of the parties to it, until 
after the defendant had, in 1842, received a certificate under the 
bankrupt law of the United States, discharging him from the pay- 
ment of his debts ; and after the defendant had been so discharged, 
the plaintiff paid, and took up said bill, which had been protested 
for non-payment. To this plea, there was a replication averring that 
said bill was an accommodation bill, drawn by the defendant and 
endorsed in blank by the plaintiff, as co-sureties, for the sole use and 
benefit of Durbin; that said bill was, by said Durbin^ sold to the 
State Bank of Indiana, and the proceeds thereof applied to his sole 
use. The Court sustcdned a demuirer to this replication, and ren- 
dered final judgment thereon for the defendant. 

The question presented by these pleadings was, whether a dis- 
charge in bankruptcy is a bar to an action by one co-surety against 
another, for contribution, when the entire debt of the principal for 
which the parties Utigant were bound as sureties, was paid by the 
plaintiff after such discharge of the defendant. 

Rynum, for the plaintiff in error. 
Macy, contra. 

Smith, J. — ^*^ The fifth section of the act of Congress to estabUsh a 
uniform system of bankruptcy, q.'p^vowgA August 19th, 1841, pro- 
vides, that sureties, endorsees, bail, or other persons having uncer- 
tain or contingent demands against the bankrupt, * shall be permit- 
ted to come in and prove such debts or claims,' under the act, and 
shall * have a right, when their debts or demands become absolute, 
to have the same allowed them,' and may * have the present value 
thereof ascertained imder the direction of the Court, and allowed 
them accordingly, as debts in presenti;^ and by a provision of the 
fourth section, all claims provable, are barred by the discharge of 
the bankrupt. It was accordingly held by this Court in the case of 
Dean v. Speakman, 7 Blackf. 317, that when one of several joint 
makers of a note had been, after the execution of the note, discharged 
imder the bankrupt act above referred to, aU demands against him 
by the other joint makers, who had subsequently paid the note, for 
contribution, were barred by his certificate and discharge. The 
present case is, however, different. When two or more are indebted, 
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one as principal and the others as sureties, the discharge of the prin- 
cipal in bankruptcy renders the sureties liable to be sued alone for 
the whole debt, and it is, perhaps, reasonable that they should be 
permitted to secure themselves to the extent of such liability, out of 
the property of the bankrupt. But if it be one of the co-sureties 
who is discharged, before any proceedings have been had to collect 
the debt, there is no such exclusive liability fixed upon the other co- 
sureties. The principal may pay the debt and save all the sureties. 
By the English statute of bankruptcy, (6 Geo. 4, c. 16, § 52 and 56,) 
sureties, and other persons having contingent demands against the 
bankrupt, are permitted to prove their claims under the commission, 
but it has been held that the party proving must be directly surety, 
or liable, and that the act does not extend to a co-surety. Clements 
V. Langlei/, 5 B. & Ad. 372; Thompson v. Thompson, 2 Bingh. N. C. 
168; Chit, on Cont. (6th Am. Ed.) 185; Burge on Sur. 488. There 
appears to be sound reason for this distinction, which is equally ap- 
plicable to the bankrupt law of Congress. We think, therefore, the 
demurrer to the replication should have been overruled." 
Judgment reversed^ &c. 



The Board or Commissioners or the Sinking Fund v, Wilson. 

Liens. — ^The owner of a tract of land having mortgaged it to A, a judgment was subsequently 
obtained against him by B, and after the judgment, he gave a second mortgage to C, the 
first mortgage being still unrecorded. The land was sold under the judgment, to D, who 
had notice of the first mortgage, and who afterwards procured an assignment to him of the 
second mortgage. Hdd^ that his claim to the land was subject to the incumbrance of the 
first mortgage. 

APPEAL from the Marion Circuit Court. 

Bill in chancery by the appellee against the appellants, to estab- 
lish the complainant's claim to certain lots in Indianapolis. The 
following facts were proved : 

On the 16th of AprU, 1838, Benjamin Premtt, being the owner of 
the lots in question, mortgaged them to the Board of Commissioners 
of the Sinking Fund, to secure a loan of 500 dollars. 

On the 25th of the same month, Samuel Merrill and others recov- 
ered a judgment, in the Marion Circuit Court, against PreuUt for 
221 dollars and 83 cents. 
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On the 4th of JIfay, following, Prewitt mortgaged the lots to 
EUioU K. Foster for 383 dollars, Foster haying notice of the pre- 
vious mortgage. 

On the 2d of June^ 1838, Foster assigned his mortgage to John 
Wood for a valuable consideration, the assignee having no iiotice of 
the previous mortgage before his payment of the purchase money ; 
and, on the same day, this mortgage to Foster was recorded. 

On the 22d of December^ 1838, the Board of Commissioners caused 
their mortgage to be recorded. 

On the 23d of December^ 1838, the lots in question were sold on 
execution, on said judgment against Prewitty and were purchased by 
Wilson with full notice of the mortgage held by the Board of Com- 
missioners ; and the sheriff, a few days after his sale, made a deed 
for the lots to the purchaser. 

On the 12th of Marck^ 1841, Wilson obtained from Wood an as- 
signment of the mortgage given to Fhsier; the assignee having 
notice of the previous mortgage. 

Upon these facts, the Circuit Court set aside the mortgage to the 
Board of Commissioners, and decreed that the titietothe lots should 
be vested in the complainant, holding that the judgment and the 
second mortgage under which the complainant claimed, were both 
entitled to a preference over the first mortgage. 

Morrison 4* Major, for the plaintiffs in error : — 

The first question presented by the record is, whether Wood is a 
mortgagee for a valuable consideration. If he stands in the capacity 
of a creditor, he holds subject to the equities of third persons. 1 
Story's Eq. § 416 ; 4 Paige, 9. The authcnities all go to show that 
a bona jHe purchaser, who has paid ciU the purchase money before 
notice of the equities of third persons, may hold discharged of such 
equities, but a creditor is not such, or if the purchaser has not paid 
all the purchase money before notice, he cannot hold. 3 Blackf. 247 ; 
2 Story's Eq. § 1502. 

This equity will prevail against a general assignment under the 
bankrupt or insolvent law, or a general assignment made by a fail- 
ing debtor for the benefit of his creditors. So, against a judgment 
creditor, before or after conveyance to him by sale under his judg- 
ment. 1 Bro. Ch. R. 420; 9 Ves. 100; 2 Ves. & B. 306; 1 Vernon, 
267; 1 Madd. 356; 7 Wheat. 66; 15 Ves. 354; /Ja>< v. Fiench, 13 
Wend. 570 ; 4 Paige, 537. 
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O. H. SmUhj contra : — 

This case presents but a few plain questions. 

Ist. Whether a mortgage given to the State in April, 1838, and 
not recorded under the act, nor until after a subsequent mortgage 
for the same premises, to another, has been recorded, has a priority 
of lien over the second mortgage, held by a bonajide assignee for a 
valuable consideration, without notice of the previous mortgage. I 
maintain the negative of this question, and so the Circuit Court 
decided. 

Wilson bought of Wood with knowledge, but Wood bought o{ Fos- 
ter without knowledge or notice of the previous mortgage, and I sup- 
pose the doctrine to be well settled, that if, in the chaia of title there 
be one innocent party through whom it has passed, the last holder 
can a'vail himself of it ; or, in other words, if Wood was an assignee 
without notice of the mortgage to the State (about which there is no 
controversy), Wilson, as the assignee of Wood, will hold although 
he knew of the outstanding mortgage. See 2 Atk. 397-630. 

2d. The Circuit Court decided, that Wilson, being armed with both 
the equitable and legal title before the State acquired either, was 
entitled to hold as against the subsequently acquired equitable and 
legal title of the State. I suppose the correctness of this decision 
will depend upon that of the first question. The judgment should 
be affirmed. 2 Yes. Jun. 457 ; 5 Madd. 428 ; 1 Russ. & Ry. 158. 
And see Mitford's Pleadings, 341, (New Ed.) note t, and authorities 
cited. 

Blackford, J. — ^''The complainant contends that he has a right to 
hold the lots in question, discharged from the mortgage given to the 
Board of Commissioners, 

*^ He claims this right, in the first place, on account of his pur- 
chase of the lots at the sheriff's sale. 

^'The mortgage to the Board of Commissioners being older than 
the judgment under which the sale was made, it was entitled to a 
preference over the judgment. The circumstance that that mortgage 
had not been recorded at the time the judgment was rendered, makes 
no difference. That point has been frequently decided by this Court. 
Sparks and Others v. T/ie State Bank, 7 Blackf. 469 ; Doe e. d. Abbott 
V. Hurd and Others, id. 510 ; Orth v. Jennings and Others, 8 id. 420. 
The complainant was not a bonajide purchaser, as he bought with 
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full notice of the prior mortgage. The purchase, therefore, at the 
shcrifT's sale, was subject to that mortgage. 

" The complainant, in the second place, claims a preference over 
the first mortgage, on account of the second mortgage which he pro- 
cured from Wood, 

" There is no doubt but that the second mortgage, in the hands of 
Wood, would have been preferred to the first one, in case of a contest 
between the two mortgagees. The circumstances under which the 
second mortgage was recorded, would have given that preference to 
Foster, the second mortgagee, if he had no notice. R. S. 1831, p. 270. 
Foster's having notice did not affect Wood, who was an assignee 
without notice. 1 Story's Eq. § 409, § 410. But whilst the judg- 
ment was in force, the second mortgage could not be brought in con- 
flict with the first. The reason of that is, the second mortgage 
being younger than the judgment, could have no preference against 
an incumbrance to which the judgment was subject. 

" If previously to the sheriff's sale. Wood had paid off the judg- 
ment, he might have then claimed under his mortgage in preference 
to the prior one. But as he permitted the lots to be sold under the 
judgment, which was older than his mortgage, the complainant, 
who was the purchaser, took the lots freed from that mortgage. 
Afler that sale, the second mortgage was of no validity whatever. 
It was extinguished by the sale under a prior incumbrance. 

'^ It follows, that the complainant derived no additional claim to 
the lots by procuring, more than two years after the sheriff's sale, an 
assignment of the second mortgage. 

" From this view of the case, it appears that the whole of the 
complainant's claim depends on his purchase at the sheriff's sale ; 
and that purchase, as we have already shown, was subject to the 
previous mortgage to the Board of Conunissioners. 

" Something is said in the bill and in the answer, as to proceed- 
ings by the Board of Commissioners on their mortgage. But the 
record, which contains no exhibits or depositions on the subject, 
does not furnish us with the necessary information to form an opin- 
ion relative to the validity or effect of those proceedings." 

Decree reversed, &c. 
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Taylor^s Hfiiss V. Parker and Another. 

Chancery. — A decree should not be rendered against infants without proof, though the allega- 
tions in the bill be admitted by a guardian ad litem. 

But though a decree rendered without such proof is erroneous^ a sale made under the decree 
may not be void. 

ERROR to the Probate Conrt of Tippecanoe County. 

On the 8th of May, 1837, Stephen Tai^, administrator of the 
estate of Danid J. Taylor, deceased, filed a petition in the Probate 
Court of Tippecanoe county, alleging that the personal estate of the 
intestate was insufficient to pay the debts outstanding, and praying 
for an order to sell the real estate. The petition alleged that Stephen, 
Marietta, Elizabeth, Daniel, and Henry Taylor, all minors, were the 
heirs at law, and that the petitioner was their general guardian. 
Thereupon, on motion, an attorney of the Court was appointed 
gvardian ad litem for said infants, who entered an appearance in 
their behalf, and filed an answer admitting the allegations in the 
petition, and consenting to the immediate rendition of a decree. The 
Court then made an order authorising the administrator to sell the 
real estate, at such time and manner as he should deem expedient. 
On the 14th of August, 1837, the administrator reported that he had 
sold a part of the land to Robert Martin, for 395 dollars and 50 
cents, and another part to John H. Shqff^ner, for 460 dollars, which 
sales were approved. Afterwards, on the 12th of February, 1838, 
on motion of the administrator, a commissioner was appointed to 
make a deed to Shaffner for that portion of the real estate, so sold 
to him, and from an entry upon the record, it appeared, that the 
commissioner made such a deed, and acknowledged it in open court, 
and that it was approved, &c. The cause was then continued gen- 
erally from term to term until the 19th of February, 1844, when it 
was ordered that the proceedings be final, and that the clerk make 
up a complete record. 

This writ of error was brought by the heirs of Daniel /. Taylor, 
deceased, against the administrator of the administrator who insti- 
tuted the foregoing proceedings ; and they made Shqffiier, who pur- 
chased a part of the land, a party. 

Orth, for the plaintifi*s in error. 
White, contra. 

Smith, J. — ^^ There can be no doubt that the proceedings of the 
29 
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IVobate Court were erroneous. Without examining other alleged 
defects, we must pronounce them so because it was error to render 
a decree against infants without proof, notwithstanding the admis- 
sions of a guardian ad litem. Hough v. Dojfk^ and Bough v. Canijff 
8 Blackf. 300. 

^' But we do not intend here to express any opinion as to the va- 
lidity of the sale. It is a well established doctrine that sales made 
by order of courts having competent power to make such order, 
will not be affected by the reversal, for error, of the decrees ordering 
the sales ; and it was held by this Court in the case of Thompson v. 
Doey 8 Blackf. 336, where an order of sale was made by a Probate 
Court on the application of an administrator, under precisely the 
same circumstances as in the present case, that is, upon the answer 
of a guardian ad litem for infant defendants, without proof, that 
though the order of sale was erroneous it was not a nulity, and 
that the purchase under it was valid. This, however, is an entirely 
distinct question and one that is not now before us.'' 

The decree ordering the sale by the administrator was reversed, 
and the cause remanded for further proceedings. 



NoiMON and Another v. Worthinqton and Another. 

PxAcncE.— Amendments of the writ and declaration.— Fkoof that an endorsement of a note 
by an attorney, was authorised, is not necessary, unless the assignment is denied under 
oath. 

ERROR to the NoUe Circuit Court. 

Assumpsit upon a note, by Ellis WorthingUm and John Hough^ the 
defendants in error, against the plaintiffs in error. The declaration 
alleged that the note was drawn payable to ^^A. A. Valentine j^ and 
was endorsed by the plaintiffs below. Flea, non assumpsit^ without 
being sworn to. Judgment for the plaintiffs. 

The prsBcipe and declaration set out the christian and surnames 
of the plaintiffs in full, but the writ was in favor of '^ WorthingUm 4* 
Hough:' omitting their christian names. The Court below permitted 
the writ, after the declaration had been filed, to be amended in that 
pailicular, so as to correspond with the praecipe and declaration, and 
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refosed a continuance asked f<N* by the defendants on account of 
said amendment. 

Hddj that there was no error in permitting the amendment to be 
made, <Nr in refhsing the continuance. Peck v. WiOiams^ 5 Blackf. 
374. 

The note sued on, was described in the declaration, as a note for 
the payment of 888 dollars and 88 cents. The note offered in evi- 
dence was for the payment of 308 dollars and 88 cents. The de- 
fendants below having objected to the note as evidence, because of 
the variance, the Court permitted the plaintifis below to amend the 
declaration, so as to make it agree with the note as to the amount. 

Hdd, that there was no error in permitting the declaration to be 
thus amended. R. S. p. 715, § 240. 

All the evidence given in the cause was the note sued on, and the 
following endOTsement upon it: ''Pay WorMngtafi, ^Haughy or order. 
A. A. Valentine^ by /. W. Valeniine, attorney." 

The defendants below moved for a newtrial on the ground of the 
insufficiency of the evidence to sustain the judgment, but the motion 
was overruled. 

They contended that there ought to have been proof of /, W. 
Valeniine^sBxi^imty to make the endorsement on the note, for the 
payee. 

Howey for the plaintiffit in error. 
Coombs^ contra. 

Blackfosd, J. — ^**That proof would, no doubt, have been neces- 
sary, if the endorsement had been properly denied under oath. But 
there was no such denial, nor was the endorsement even objected to 
when offered in evidence. The consequence is, that it must now be 
considered that the endorsement, as well as the note, was legally be- 
fore the Court. The motion for a new trial was therefore correctly 
overruled." 

Judgment cffirmedy &c. 
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The Madison Ins. Co. v, Mitchell and Others. 

Evidence. — One of several joint makers of a note, who had obtained a discharge in bankrupt- 
cy after the note became due, but had not released to his assignee his claim to surplus and 
allowance, and it was not shown that the proceedings in bankruptcy had been finally closed, 
held incompetent, on the ground of interest, to prove, on behalf of the other joint ma- 
kers, in a suit upon the note, that the note had been fraudulently obtained by the plaintiff. 

ERROR to the Morgan Circuit Court. 

Debt by the payee upon a note signed by JameSy Samuel^ Giles, and 
John Mitchell, The three first filed several pleas in bar; and upon 
the trial, they introduced the last, namely, John Mitchell, as a witness 
to prove that the note had been fraudulently obtained by the plain- 
tiflT. He had not been served with process and had not appeared to 
the action, and he had obtained a discharge under the bankrupt law 
since said note became due. 

/. G, Marshall, for plaintifi* in error. 
O. H, Smith Sf T. SulUvan, contra. 

Held, That as it did not appear that the witness had released 
to his assignee his claim to surplus and allowance, or that the pro- 
ceedings in bankruptcy had been finally closed, he was incompetent 
on the ground of interest. Dean v. Speakman, 7 Blackf. 317. 

Judgment reversed, &c. 



DuifN and Watts v. Hall. 

Libel. — ^The publishers and proprietors of a newspaper are responsible for a libel, published in 
an impression of their paper issued and circulated to their subscribers, in the ordinary course 
of their business, though the libel was inserted in their absence by persons employed by 
them in their printing office, and without their knowledge or consent. 

APPEAL from the Dearborn Circuit Court. 

This was an action of slander brought by the appellee against the 
appellants. The declaration alleged that on, &c., the appellant 
were the publishers of a certain newspaper, and published in said 
newspaper, of and concerning the appellee, a certain false, scanda 
lous, malicious, and defamatory libel, over the signature of one E 
W, Jackson, containing, amongst other things, the false, scandalous 
malicious, and defamatoiy matter, of and concerning the appellee 



OP THE STATE OP INDIANA. 229 

that is to say, &;c. The libel here set out, was of a very viralent 
character. 

The appellants pleaded " not guilty." The jury found the issue 
for the appellee, and assessed his damages at 500 dollars. Motions 
in arrest of judgment and for a new trial were overruled. 

A biU of exceptions set out the evidence adduced at the trial, the 
instructions given to the jury by the Court, and some instructions 
which were asked for by the appellants, but which the Court refused 
to give. 

The appellee proved, that on the 17th of March, 1843, the appel- 
lants were the publishers of a newspaper called the " Political Bea- 
con?^ He then offered in evidence a copy of the impression of that 
paper, issued and published on the day last named, which contained 
a communication corresponding with that set out in the declaration. 

A witness named Dennis, who was called by the appellants, testi- 
fied to the following facts : — 

On the Saturday previous to the pubUcation of the paper contain- 
ing the libel, the defendant, Dunn, started to go lo New Orleans, 
leaving the witness foreman in the printing office. Previous to that 
time, there had been a newspaper controversy carried on in the 
"jBfticoTi" and another newspaper called the ^^ Register ^^ between 
Jackson and HaB, and Dunn had said in an editorial article in the 
** Beacon^^ that no more communications of a personal character 
should be admitted. Just before Dunn started down the river, he 
came into the office, • and told the witness that Jackson would bring 
in a communication for pubUcation, and directed the witness to 
strike out, or have Jackson strike out, everything in it exceptionable, 
or of a personal or abusive character. Some days after, Jackson 
came to the office and called out Hatcken, one of the hands employ- 
ed as a journeyman. The witness, fearing something wrong was 
going on, told Jackson he must strike out of his article everything 
abusive, as Dunn had said it must be done. Jackson said it must go 
in as it was, if at all, and the witness then informed him he must 
get the consent of Watts or it should not go in, upon which Jackson 
left the office. Sometime after this, the witness went to a store in 
the town, and there found Jackson, Hutchen, and Watts, consulting 
about the publication of Jackson's article. Watts objected to its 
publication, and it was then proposed to publish it as an advertise- 
ment, to which the witness and Watts objected, on the ground that 
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that would be equivalent to its publicaition as a communication. 
The witness then went away, leaving Watts and the others at die 
store. Some time after this conversation, the witness went to the 
office and found Hutchen setting up JackscaCs comihunication. The 
witness told Hviehen it was contrary to Mr. DuniCs instructions and 
wrong, but Hutchen persisted in setting it up, and it was published 
and circulated to the readers of the paper at the next regular issue. 
The communication appeared to be in the hand writing of Butcheuf 
as was, also, the manuscript of an editorial article alluding to it, 
and published in the same paper. Watts did not see the proof sheet 
of the paper, and was not in the office after the article had been set 
up, and before the papers containing it were distributed. Watts 
lived about a mile from the town in which the paper was published, 
and said he had no control over the publication. 

JS. W. Jackson was called as a witness, and testified as follows: — 

He wrote the article, but it was altered in some respects after he 
signed it. He requested Denids to have it published, and Dennis 
refused him. He then went to WattSy who also refused to let it go 
in the paper. He then told WaUs that Dunn had given him the 
privilege before he went away, upon which WaUs said, that as Dunn 
was the editor, if he had consented, the article might go in, provi- 
ded, there was nothing in it personal or abusivow He did not show 
Waits the article, nor did the latter know what it contained. He 
(the witness) left the article at a store to be given to Hutchen^ to 
whom he had spoken about it, and he did not see it afterwards. 

There was some other evidence given, but as it could have had 
no efiect upon the determination of the case^ it is unnecessary to 
notice it. 

The Court gave the following instruction to the jury : 

'^ Malice is essential to the maintenance of this suit, and of the 
existence of maUce, the jury are the judges. If the evidence is, that 
the libel in question was not composed or written by the defendants 
but by some other person, and it was published by an agent of the 
defendants, without authority, and in violation of their express pro- 
hibition ; and there is no evidence oi their recognition or approval 
of the publication of the libelous article, and there is evidence of 
the disapproval and disapprobation of the defendants, the jury must 
find that the Ubel in question was not composed and published by 
them, and that they are not guilty as charged in the declaration." 
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The appellants then requested the Court to give the following 
additional eharges, to wit : 

** It is necessaiy for a plaintiff, in a suit for libel, to allege in his 
declaration that the libelous matter was published maliciously, cor- 
ruptly, and falsely, and it is as necessaiy for him, on the trial of the 
case, to prove the malice, as to allege it"; and that, *^ unless the 
jury believe, from the evidence, that the defendants published the 
libel complained of mdicknuhf^ they must find for the defendants.'' 

This charge the Court gave, but accompanied it with the following 
remarks : 

*^ Malice is the important feature in all actions for libel or slander, 
but it is not, in all cases, necessaiy that the plaintiff should prove 
express malice. If the publication is libelous within itself, — if it 
carries upon its face, the charge of a crime or such matter as the 
law implies to be a libel, without the necessity of resorting to other 
evidence to explain it, the act itself imputes malice; and, therefore, 
in this case, if you find that the publication in question does contain 
such a charge, and that the defendants are guilty of making it 
public, that is sufficient for the plaintiff; he need not bring witness^* 
es to prove what were the motives or designs of the defendants in 
doing tiie act, proof of the act itself is enough.'' 

The appellants also asked the Court to give the following charge: 
" If the jury believe, from the evidence before them, that John P. 
Dunn was absent firom home and ignorant of the contents of the 
libel complained of, and had left orders with his agent not to 
publish anything abusive or exceptionable in its character, and 
that Squire Watts refused his assent to the publication of any 
abusive or libelous article, but prohibited the same, and the arti- 
cle in question was published in the said paper of the defendants 
without their knowledge or consent, but by their agent, without their 
authority, the defendants are not guilty of maliciously publishing the 
libel in question." This charge was given, with the following expla- 
nation: **We think this charge is not correct as applicable to the 
facts of this case. We therefore say, if Dunn^ the owner and pub- 
lisher of a newspaper, chooses to leave his home and place his 
paper in charge of another person, he is responsible for the conduct 
of the person he so employs ; the person, so engaged, is the owner's 
agent in that business, and the owner must be chai*geable, no matter 
what private instructions he may have given. So, if WotU is a 
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joint owner of the concern, and chooees to permit Dunn, or any 
other person, to edit it, he too is responsible for the conduct of Dunn 
or such other person so employed. We do not think, that the pub- 
lication having been made against the express disapprobation of 
Watts, is, of itself, sufficient to discharge him, if, by the exercise of 
due and proper diligence he could have prevented the publication. 
If he chose not to oversee the publication of his paper, but to trust 
it to others, he must be held responsible to the public for the con- 
duct of those he employs, even if his agent does make a publication 
which he had forbid. A case was stated in argument, which will 
readily show the law on this subject. A printer owns a press and 
establishment for printing a newspaper. He necessarily employs 
workmen, and they must have possession of his materials, and may, 
therefore, have it in their power to use them for an improper pur- 
pose, against the will and without the knowledge of the owner. 
Now, in such a case, if the owner gives all reasonable and proper 
oversight of his business, he ought not to be held responsible ; but 
if the offensive publication is made in the ordinary course of his 
business, as in a public newspaper, the day of pubUcation of which 
is known to the owner, and of the contents of which he could have 
been apprised in time to prevent its issue, if he had chosen to take 
the trouble on himself to oversee his own business, we think he can- 
not screen himself because he was ignorant of its contents." 

The following instruction was requested and refused: 

" That although from the publication of a libel the jury may infer 
malice, and the publication of the libel imports malice in itself, yet 
it is competent for the defendant, from extrinsic circumstances, to 
repel that presumption, and if the jury find the libelous matter in 
question was published without the knowledge and consent of the 
defendants, and contrary to their express instructions to their agent, 
who was left in charge of their office, these are circumstances which 
may be considered by the jury as. tending to repel the presumption 
of malice, and may be considered in mitigation of damages." 

The case was argued for the appellants by A, Lane, and by 
Major Sf Brower, who assumed the following positions : 

1st. In the absence of malice, no action for slander or a libel can 
be maintained ; and when malice is inferred, as a presumption of 
law, from the evil and mischievous tendency of the words or article 
written, it is competent for the defendant to rebut it by evidence of 
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circumstances of an extrinsic character. Starkie on Slander, 238 ; 
1 Esp. R. 223; 7 John. R. 263 ; 10 id. 451 ; 2 Campb. N. P. 400; 
5 Burr. 2686. 

2d. That the evidence showed there was no malice, or even mis- 
chievoufi intention in this case, and the Court ought so to have 
instructed the jury. Or, if wrong in this, the Court erred in refusing 
to instruct the jury, that the circumstances given in evidence, show- 
ing the absence oi malice on the part of the defendants, might be 
considered in mitigation of damages. 

RymaUy contra. He cited Rex v. Walter^ 3 Esp. R. 21 ; Andres v. 
WcUs, 7 John. 260. 

SunTH, J. — ^^ This case has been argued for the appellants, by 
their counsel, earnestly and ably, but we have no hesitation in 
coming to the conclusion that they have no just cause of complaint. 
The whole scope and tenor of the instructions given, were quite as 
favorable to them as the law would warrant. 

^'Malice, in its common acceptation, means ill will towards some 
person, but in its kgal sense, it is defined to be a wrongful act, done 
intentionally, without legal justification or excuse ; and in ordinary 
actions for slander malice in law is sufiicient, and is to be inferred 
from the publication of the slanderous matter without such justifica- 
tion or excuse. In most, perhaps in all instances where an injury is 
committed against the person or property of another, the actual 
intention of the author of the mischief is immaterial. The law 
considers every one whose neglect, carelessness, and want of due 
regard to the rights of others, occasion injury to others, equally cul- 
pable and bound to make reparation to the extent of such injury, 
as one who wilfully does the mischief. It can make no difference to 
the party injured, whether the ii\jury was occasionedby a wilful act, 
or by negligence or a careless disregard of his rights, and such a 
consideration ought not to affect his remedy. In the case of Prosser 
V. Bramagey (4 B. & C.'247) it was held, that in a case where the 
law implies stick malice as is necessary to sustain the action, it is the 
duty of the Judge to withdraw the question of maUce from the con- 
sideration of the jury. No doubt, however, this implication of law 
may be rebutted, by evidence of facts which would afford a legal 
excuse for the publication of the slander, as in the case put by the 
Judge at the trial of this case below, in which slanderous matter 

might be published by the employees of a printing office with the 
30 
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materiaLi of the proprietor, bat which he oould not, by care and 
diligence in the transaction of his business, have prevented, and it 
would be a question for the jury whether such facts existed. But 
what facts, when proved, would amount to such legal excuse, would 
be a question of law, and we may test the propriety of the instruc- 
tions by enquiring, whether any facts available to the appellants as 
an excuse, were proved in the present case. 

^^ It b plain, from the general context of the decisions in cases of 
this kind, that booksellers and publishers of newspapers are consid- 
ered as standing in situations of peculiar responsibility, and far from 
relaxing, in their favor, the general rule, that all persons are bound 
so to cany on their trade or business as not to injure others, the 
courts of law have felt the necessity of applying it, in their cases, 
with the utmost stringency. The press is a most potent engine for 
the diffusion of both good and evil, and while on the one hand, we 
can scarcely estimate too highly the advantages of its perfect free- 
dom for all useful purposes, on the other, we cannot but be sensible 
of the necessity of a strong curb to prevent such freedom from de- 
generating into licentiousness. 

" The law, however, in holding publishers of books and newspa- 
pers responsible for slanderous attacks upon private character, only 
carries out with respect to them, the same principles wbich are appli- 
cable to injuries resulting from the transaction of other kinds of 
business. It is a general rule, that a principal is liable for iiguries 
resulting to others from his neglect, or the neglect or incompetency 
of his agents in the course of his employment, as well as for those 
resulting from his own positive or intentional acts. So, it has been 
repeatedly held in the case of booksellers, that when a book or 
pamphlet containing slanderous matter was sold firom the shop in 
the usual course of trade, the proprietor was responsible, and that it 
was no excuse that he was ignorant of the contents, or that it was 
sold by a servant when the master was absent at a distance and 
had no knowledge, that such a book had ever been in his shop or 
was sold on his account. Bac. Abr. Tit. Libel, 458; 2 Starkie on 
Slander, 29— notes. (Wendell's Ed,) 

'^ In the case of Rex v. Gutch^ Fisher^ and Alexander^ 1 M. & M. 
433 (22 Eng. Com. L. R. 353), the defendants were proved to be 
proprietors of the newspaper containing the article charged to be 
libelous. It wtui then ui^ed {at the defendant Outch, that he was in 
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a condition to show that he was perfectly innocent of any share in 
the criminal paUication, as he was living, at the time, more than an 
hundred miles flom the place of publication, without taking any 
share whatever in the numagement of the newspaper, which was 
wholly conducted by Alexander; but it was ruled by Lord Tenierdon 
that this was no excuse, and that a person who derives profit from, 
and who furnishes the means for carrying on the concern, and en- 
trusts the conduct of the publication to one whom he selects, and in 
whom he confides, ought to be answerable, even criminally, although 
it cannot be shown that he was individually concerned in the par- 
ticular publication. See, also, on this subject, Andres v. WeUs^ 7 
John. R. 2d0, and Rex v. Walter ^ 3 Esp. R. 21. According to the 
principles established by these cases, and we have no doubt of their 
correctness, the circumstances detailed in the present case, afibrd no 
excuse for the appellants. If Mr. Dunn himself, had been at home, 
and had suffered one of his journeymen to insert the libelous article 
in his paper under his own eyes, he, certainly, could not have excu- 
sed himself by proving that he had given the journeyman private 
directions not to do so, and if he chose to leave the management of 
his business in the hands of a foreman, he must be held equally 
responsible for the neglect or incompetency of the latter, in not 
obeying his instructions, and in sufiering such a thing to be done. If 
publishers could avoid responsibility, by telling their foremen not to 
admit anything personal, and then absenting themselves while a 
libel was inserted, they could very easily make their newspapers 
vehicles for the circulation of the most atrocious slanders, with per- 
fect impunity. But, indeed, it would be presumed, in all cases, that 
a principal in giving chaise of his business to an agent, directed 
such agent to transact it lawfully, and proof that he instructed such 
agent not to manage it unlawfully, would seem to be superfluous 
and irrelevant, there being no question raised as to what instructions 
were given." 
Judgment <0,rmed^ &c. 
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Thomas v. Littlefield. 

Apfeals.— An affidavit, made in the Circuit Court, to procure an order authorising an appeal to 
be taken from the judgment of a justice of the peace after the expiration of thirty days, 
JETeU, insufficient, in not showing a case within the statute on that subject 

ERROR to the NoMe Circuit Court. 

This was a motion made by Thomas^ in the Circuit Court at the 
September term, 1845, for an order authorising an appeal from the 
judgment of ^ justice of the peace, more than thirty days having 
elapsed since the rendition of the judgment. The motion was found- 
ed on the following affidavit : 

'^ John S. Thomas makes oath and sayeth, that judgment was ob- 
tained against him in favor of said Littlefield for seventy-one dollars 
and fifty-six cents, on the 17th of Augtisty 1845, before said justice; 
that within five days after the judgment he delivered an appeal bond, 
and that the justice told him the security ought to be pretty good, 
and after reflecting a littie while, that the papers would be brought 
to this Court. This affiant further says, that he supposed the said 
cause was regularly appealed, and was surprised to learn, a few days 
after, that an execution was issued upon said judgment ; and that 
this affiant has merits in said appeal." 

The Court granted the motion; an appeal bond was given; and 
a transcript of the judgment sent up. The Circuit Court, afterwards, 
on LUHefidd^s motion, dismissed the appeal, on the ground that the 
affidavit on which the order authorising the appeal was made, was 
insufficient. 

Howey for the plaintiiBT in error. 
Coombs, contra. 

Blackford, J. — ^**The statute on the subject enacts, that the 
Circuit Court may, on motion and affidavit, authorise the taking of 
an appeal, &c., after the expiration of thirty days from the rendition 
of the judgment, if it shall appear, &c., that the parly wishing to 
appeal was prevented from taking the same, within said thirty days, 
by unavoidable circumstances, or by the improper conduct of the 
justice rendering the judgment, or having the same in his posses- 
sion, or of the appellee, and that he has merits in such appeal. R. 
S. p 892. 

"We do not consider the affidavit sufficient, under the. statute, to 
authorise the order for the appeal. The affidavit does not expressly 
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state that the justice informed the depoaent that the bond was ap- 
proved. It states circumstances, to be sore, from which the defend- 
ant might have inferred, that the appeal was allowed. But it was 
for him to ascertain, with certainty, whether that was the case. The 
affidavit states that voiihin Jive' days after the judgment, the defendant 
delivered the bond to the justice, and was surprised to learn a few 
dm^s after ^ that an execution was issued on the judgment. There 
may have been for aught shown by the afiSdavit, more than twenty 
daj's between the time when the defendant was apprised of the dis- 
allowance of the appeal, and the expiration of the thirty days given 
by law for taking such appeals. 

" It does not appear by the affidavit, that the defendant was pre- 
vented from taking the appeal intime by unavoidable circumstances, 
or from the improper conduct of the justice, or of the appellee ; and 
the case is not, therefore, within the statute." 

Judgment affirmed, &c. 



Lo&ANCE V. The State. 

Recognizaivce— Tho bail may be diacharged from further liability upon a recognizance to 
answer to a criminal charge, without discharging the principal. 

APPEAL from the Warrick Circuit Court. 

Scire facias against Unxmce, Cook^ and Ricey to require them to 
show cause why the State should not have execution upon a forfeited 
recognizance. The recognizance was joint, and was conditioned 
that the said Lorance should appear at the then next term of the 
Warrick Circuit Court, to answer to an indictment for an assault 
and battery with intent to commit murder. Upon the return of the 
scire facias, and before any further proceedings were had, Cook and 
Bice J who were sureties for Lorance, brought the body of the latter 
into Court, and he was taken into custody. The sureties were then 
discharged from further Uability on the recognizance, upon the pay- 
ment of costs. Lorance moved the Court to discharge him also, but 
his motion was overruled, and judgment was rendered that the State 
have execution against him, &c. 

Baker, for the appellant. 

Ketcliam, contra. 
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Sbhth, J. — ^* It is contended by the appellant, that as he was bound 
jointly with his securitieB by the recognizance, the dischai^e of the 
latter, in effect, discharged him also. This would, no doubt, have 
been the case, if the common law principles relative to the discharge 
of joint obligors were applicable. We think, however, our statutory 
provisions authorise such a judgment as was rendered in this in- 
stance. The sureties may, at any time before a judgment is ren- 
dered upon scire faciasy surrender their principal in open Court or to 
the sheriff, and it is provided, that upon such surrender, the ball 
shall be discharged from all further liability on their recognizance. 
It is ako provided, that when any action is brought on behalf of the 
State, against a principal or surety in any recognizance when the 
penalty has been acyudged forfeited, the Court may remit any part 
or the whole of such penalty, according to the circumstances of the 
case and the situation of the party, and upon such terms and condi- 
tions as to the Court shall seem just and reasonable. R. S. p. 991. 
The discharge of the sureties is no iigury to the principal, as his 
property would be liable to be first taken in execution, and if the 
legislature has thought proper, to permit the former to exonerate 
themselves upon the performance of certain conditions, the latter 
has no reason to complain. If it had been intended to have extend- 
ed the benefits of the release or discharge of the sureties, in such 
cases, to the principal ako, we think it would have been so express- 
ed, especially as the statute does give a discretionary power to the 
Court to discharge either principal or surety, whenever the circum- 
stances of the case may render such a discharge expedient." 

Judgment a^rmedf &c. 
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GosHAM V. Rbkves and Others. 

Vendos JknD PuBCBASOL-^To mBtain a suit on a note for parehaae money, payable at the same 

time that a deed was to he ezecated, it ia not neoeoBary that the payee should have made 

an abedate tender of the deed. 
A plea that the payee was not the owner of the land sold at any time before the note became 

doe, 18 a bar to the suit 
PfiAcncE.— Trial on immateri^ issues tendered by the replicatianB to a bad and to a good 

plea. If the findiuig be for the plaintifi^ in such cases, whatoouise shoold be pursued. 

APPEAL from the Hendricks Circuit Court. 

Debt, commenced in MirtA, 1846, by the appeUees against the 
appellant, oh a note for the payment of 200 dollars on or before the 
15th of AuguHy 1840. There were two pleas in bar. 

The first plea alleged that the note, with others, was given for 
this purchase money of a tract of land; that a title bond was exe- 
cuted by the plaintiffs to the defendant, conditioned that they would 
convey said land to the defendant on the 15th ofAugtut^ 1841; and 
that they did not on that day, nor have they since, executed, or of- 
fered to execute a deed, &c. To this plea, there was a replication, 
that in March^ 1846, and before the commencement of this suit, the 
plaintiffs tendered a deed and demanded payment of the note, &c., 
concluding to the country. 

The second plea stated, that at the time of making said note, the 
plaintiffs falsely and fraudulently represented to the defendant, that 
they were the owners in fee of the land mentioned in the first plea; 
that in consideration that the defendant would make to the plain- 
tiffs the note sued on, and two others, and would pay them 100 dollars 
in cash, the plaintiffs agreed to convey said land to the defendant, in 
fee, on the 15th otAugusty 1841, and gave him a title bond, binding 
themselves to make such conveyance on that day; that the defend- 
ant, confiding in such fcdse representations, gave the note sued on 
and the others before mentioned, and paid said 100 dollars in cash 
to the plaintiffs, as the consideration for said land. The plea also 
averred, that the plaintiffs, at the time the note sued on was exe- 
cuted, were not the owners, nor was either of them the owner, in 
fee simple, of said land, nor had they or either of them been such 
owners from thence hitherto. Replication, concluding to the coun- 
try, that the note sued on was obtained fairly, and not by fraud and 
misrepresentation, as alleged. 

The replications were both demurred to, but the demurrers were 
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overruled. The cause was then submitted to the Court for trial, and 
judgment was rendered for the plaintiff. 

Harvey y for the appellant. 
Nave^ contra. 

Blackford, J. — ^^ The issue raised by the replication to the first 
plea was, whether or not the plaintiffs had offered to make the deed 
in Maftchy 1846, which was an immaterial issue. McCuBaugh v. Daw- 
son, at this term. The issue was found for the plaintiffs, but still 
they could not have judgment on such finding, though there had 
been no other issue, if the plea was a good one. We ar^ of opinion, 
however, that this plea is substantially bad. The plaintiffs were not 
bound, in order that they might sue on the note, to make an abso- 
lute tender of the deed. It was only incumbent on them to offer the 
deed on the 15th of Avgusty 1841, on condition of the defendants, at 
the same time, paying them the note. If, on such offer being made, 
payment was refused, the suit will lie. As the plea does not tra- 
verse the making of such conditional offer on the appointed day, it 
does not show a non-performance of the contract on the plaintifi^'s 
part. Had the plea alleged, that the deed had not been offered on 
the day according to the tenor and effect of the contract, that would 
have been sufficient on general demurrer. McCullau^h v. Dawson, 
supra. But there is no such allegation. The plaintiffs, upon the 
finding in their favor of the immaterial issue arising out of this in- 
sufficient plea, would have been entitled to judgment, had there 
been no other issue. 2 Tidd's Pr. 822; Gould, 513; 14 Viner's Abr. 
Tit. Judgment, D. 

" The statement in the second plea, that the note sued on, with 
others, and a payment in money, was given in consideration that 
the plaintiff's would, on the 15th of Avgust, 1841, convey certain 
land in fee to the defendant, but that the plaintiffs were not when 
the note sued was given, nor had they been from Uumce hiUicrto, the 
owners in fee of the land, was a bar to the suit. This plea, we 
thinls, may be considered as meaning that the plaintiffs were not the 
owners in fee of the land, at any time between the day of making 
the note sued on and that of filing the plea. It, therefore, virtually 
denies the plaintiff's ownership on the 15th of Avffast, 1841. The 
rest of the denial is mere surplusage. The plaintiffs might have 
replied that they were the owners in fee on the 15th of August, 1841, 
and concluded to the country. If the plaintifis were not the owners 
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in fee of the land, on the last mentioned day, which was the day 
when the deed was to be made, they could not perform their part of 
the contract, and could not, consequently, after that day, sue on the 
note. The other statement in the plea, relative to the false and 
fraudulent representations, is not material. It might be struck out, 
without affecting the validity of the plea. The replication to this 
plea takes no notice of the denial in the plea as to the plaintiffs' 
ownership of the land, but it traverses the immaterial statement 
about fraud. The issue, therefore, joined on that replication is im- 
material. 

'^ This second immaterial issue was found for the plaintiffs, but 
the final judgment in their favor was not authorised by such finding. 
The reason is, that the second plea, which the defendant had a right 
to plead, contains a good defence, and he had a right to have the 
material part of it disposed of by a proper issue. Crwynn v. Burnetii 
6 Bingh. N. C. 453, per Parke, B. The fact found on that issue, 
namely, that the contract was firee from the alleged firaud, did not 
show that the action was sustained. If the unanswered part of the 
plea, denying the plaintiffs' title be true, and it is admitted to be 
true by the replicatioh, so far as we are now concerned with it, they 
cannot recover. 

" We are, therefore, of opinion, that though both the issues were 
found for the plaintiffs, the final judgment in their favor is erroneous 
and must be reversed. 

'* The last question is, what instruction must be given to the Cir- 
cuit Court? 

" The defendant cannot have judgment, notwithstanding the find- 
ing of the second issue against him. Supposing there may be cases, 
where a defendant may claim a judgment rum obstante veredicto^ (re- 
specting which we give no opinion,) this, at all events, is not such a 
case. The defence jn the second plea, as to the plaintiffs not own- 
ing the land, is not expressly confessed by the replication. That 
part of the plea not being answered by the replication, is, to be sure, 
impliedly admitted, but such admission does not authorise a judg- 
ment rum obstante veredicto. Gtiynn v. Bumelly supra. Nor is it a case 
for an arrest of judgment. Atkinson v. DavieSj 1 1 Mees. & Welsh. 236; 
Gordon v. EHis^ 7 Mann. & Grang. 607. We think that the only 
proper course for the Circuit Court will be, to award to the plaintiffs 

a repleader as regards the second issue. It is true, that the plain- 
31 
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HSb, by their replication to the second plea, eommitted tlie first fault 
in the pleading leading to that issue; and it is a general role not to 
grant a repleader to the party who commitu tiie first fault in such 
pleading. But we find upon examination of the authorities, that 
that rule only applies when the immaterial issue i^ fouiMl against 
the party who was first in fault. When the issue is found in favor 
of such party, he may have a repleader. Gordon y. Ellis, nqnxi.^^ 

The judgment was reversed, and the replication to the second 
plea set aside. The finding on the &st issue to remain; and the 
cause was remanded with leave to the plaintiffs to reply anew to 
the second plea. 



Doe e. d, Hutchemsoh v. Horn. 

Vendor and VKinieE.'— If the oondderatioD be yalaable and adequate, ifae fide ni a grantee 
Slay be TaKd, notwithstanding the oopveyance was made by the grantor with the fraudulent 
intention to defiMt hi^ creditors, if it is not shown that the grantee had notice of such in- 
tention. 

The seduction of an innocent woman, by a pretended marriage, the sedncer hAmng a lawful 
wife living, entitles the injured party to compensation, and will be deemed a valualile oon- 
aideration for a grant 

BjBCTifEin\ — ^If the lessor of the plaintiff claims under a sheriff\s sole,- his title relates back 
to the date of the juL^gment, and it cannot be said that a demise, stated in the declaration 
to be anterior to the date of the sheriffs deed, is, therefore, hud before the commencement 
of his title. 

If the lessor of die plaintiff establishes tiprima facia claim to the whole of ibe pren^ttes, and 
a valid defence is proved as to a part, the plaintiff should recover that part to which no de- 
fence was made out 

ERROR to the Alkn Circuit Court. 

This was an action of ejectment. Trial, — verdict lor th^ defend- 
ant; motion for a new Irial overruled; and judgment accordingly. 
The material facts given in evidence were as fpUpws: 
One CkrisUjfpher Joardan^ under whom both parties claimed, emi* 
grated froin Virginia to the county of AQen, in this SlAte, about the 
year 163.0. He represented himself, and was considered hyhis 
neighbors a young unmarried man, and he acquired a reputi^tion 
for morality and industry. In the yean 1837, he courted and mar* 
ried MalUda Beard,, a young woman of good.charm^ter and respect- 
able family. Her parents gave her an out-set suitable to their dr- 
eumstances, and Jourdan and the said Matilda lived together, with- 
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out any BUBpicion by the latter in relation to the validity of the mar- 
riage. In Marchy 1841, a rumor reached the neighborhood, that 
Jtmrdan had left a wife in Vif^nia who was still living. About the 
same time, a claim for money due by Jourdan to one John Miller^ was 
sent from Virginia to Thomas Johnson^ Esq., of Fori Wayne^ for col- 
lection. A suit waa instituted accordingly, and Jourdan was arrested 
on a capias ad respondendum. To procure his release from arrest, 
he, on the 11th of Marchy 184l, executed a cognovit for the confes- 
sion of a judgment in favor of MtUery for 702 dollars and 92 cents. 
On the next day, namely, the 12th of March, 1841, he prepared a 
deed which purported to convey several tracts of land to Matilda 
Bcardy Margaret Ann Jourdan^ and Mary Jane Jourdan^ (the two lat- 
ter, being children of the said Matilda by him during their co-habi- 
tation), in consideration of the payment of 2000 dollars. After pre- 
paring the deed, and before its delivery, Jourdan declared to t^vo 
Mdtnesses that his object was to place the land beyond the reach of 
execution; that he had received no money from Matilda, but he pre- 
ferred that she and her children should have it, rather than it should 
be sold to pay his debt to MiUcr. It appeared that soon after mak- 
ing these declarations he went home, and his appearance indicating 
much agitation and distress, Matilda enquired of him what had hap- 
pened. He then told her that he had greatly wronged her and her 
children, that he had a lawftil wife in Virginia, and that to compen- 
sate her in some measure for the deceit and injury he had inflicted 
upon her, he had made her a deed for his land to enable her to sup- 
port herself and his two children. He then delivered the deed to 
her, and that night left the neighborhood, to which he never after 
returned. 

A judgment was rendered upon the cognovit by the Allen Circuit 
Court at the Apnl term, 1841. K fieri facias issued, which was 
levied on the premises in controversy. No sale having been made 
during the life of the execution, it was followed by a venditioni ex- 
ponas, and the property was bid off at a sale, by Johnson, the attor- 
ney of the judgment plaintiff. The sale and proceedings under the 
venditioni exponas were afterwards set aside by the Circuit Court, 
upon the motion of an attorney of Jourdan, An alias writ offi^eri 
facias issued on the 16th of December, 1841, under which the premises 
described in the declaration were sold to Hntchenson, the lessor of 
the plaintiff, who had become the owner of liie judgment by as- 
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Bignment, and had notice of the existence of the deed before men- 
tioned. 

After the testimony was closed, instructions were given to the 
jury, to the effect, that the seduction of an innocent woman under 
such circumstances as were disclosed in the present case, entitles 
the ityured party to a compensation in money, and will be deemed, 
in law, a valuable consideration for a grant ; and that, if it ap- 
peared from the evidence, that the consideration of the deed from 
Jofurdan to the said Matilda and her children^ was founded upon the 
recompense she was entitled to for the injury she had sustained, and 
the conveyance had been accepted by her as such compensation, 
they should find for the defendant. 

jR. Brackenridge and H. Cooper^ for the plaintiff in error. 

Colerick and Walpok^ contra. 

Smith, J. — ^'^The intention of Jourdan to defeat his creditCMrs is 
clearly proved, but there is no proof whatever, that MalUda had any 
knowledge of it. The case must, therefore, turn, so far as regards 
the property described in her deed, upon the nature of the conside- 
ration moving from her, for if that was valuable, and adequate, the 
title of the grantees may be valid, notwithstanding the fraudulent 
intention of the grantor. Frakes v. Brawn^ 2 Blackf. 295. We can 
have no doubt, as to the legal right of Matilda to claim a pecuniary 
compensation, for the ii^jury she had received through the deceit 
practiced upon her by Jourdan^ and we apprehend that no court 
could easily define what would be an adequate recompense for so 
grievous a wrong. To this extent, we think the instructions are 
right. But the premises described in the declaration, and in the 
sheriff's deed to HutchensoUj consist of several tracts of land, one of 
which is not found in the deed made by Jourdan to Matilda^ and no 
defence having been interposed as to that trafit, the lessor of the 
plaintiff was entitled to recover it, whatever might have been the 
state of the case as to that part of the property in controversy, 
which was covered by the deed last mentioned. 

'' It is contended by the counsel for the defendant in error, that as 
the sheriff's deed, under which the lessor of the plaintiff claims, 
bears a later date than that of the demise laid in the declaration, the 
plaintiff should have been non-suited. But as the title of the plain- 
tiff's lessor relates back to the judgment under which the premises 
were sold, it cannot be said that the demise is laid before the com- 
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mencement of his title. Smith v. Alkn^ I Blackf. 22. It is also 
urged that the sale under the vendUioni exponas was valid, and 
created an outstanding title. That sale was, however, set aside by 
the Circuit Court, and it cannot be made a sut^ect of enquiry in this 
suit, whether the Court acted erroneously or not in that matter." 
Judgment reversed^ &c. 



McCuLLouGH and Another v, Dawson. 

ViHDOR AND PuscHASER. — ^In a BuitoD BOYerml notes, payable at different periods, and given 
for the purchase money of real estate, to be conveyed at ttie time ttie last notes became doe 
if said notes were duly paid, and the suit was ndt brought until after all said notes became 
due: HM^ that a plea averring that no deed had been made or tendered, on the day said 
last notes became due according to ike tenor and efee^ rf ^ agreement^ was good on gene- 
ral demurrer. 

APPEAL from the De KM Circuit Court. 

Assumpsit, commenced in 1845, by McCoBtmgh and Brackentidge^ 
against Dawstm^ on several promissoiy notes, dated the 17th of Oc- 
tober y 1836. Some of the notes were payable in one year, and some 
in two years from the date. They were all payable to John Spencer 
and Samuel EdsoHy trustees, &c., and were assigned by the payees 
to the plaintiffs. 

The defendant pleaded, inter aHa^ that the notes sued on were ex* 
ecuted in consideration of the sale of certain town lots by the payees 
or trustees, &c. ; that upon such sale and the execution of the notes, 
the payees executed to the defendant a written contract, which 
stated that the defendant, on the 17th of October ^ 1836, had purcha- 
sed the lots from the payees, as trustees appointed by the Allen 
Circuit Court to sell, &c. ; that the defendant had paid one fifth of 
the purchase money and had given his notes for the residue ; and 
that should the defendant or his legal representatives, pay the notes 
as they should respectively become due and payable, then and in 
that case, the payees or their successors, would convey the lots to 
the defendant, his heirs or assigns, by a good and sufficient deed in 
fee simple with covenants of general warranty. Averment, that 
neither the trustees nor their successors, had conveyed the lots or 
either of them, or tendered or offered to make a deed for the same, 
to the defendant or his assigns, according to the tenor and effect of 
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said agreement or otherwise, on or before the day the last named 
notes, payable in two years, became due and payable, that is to say, 
on the 17th of October, 1838. 

A repfication to this plea alleged, that the payees of the notes 
sned on were, by a decree of the AUen Circuit Court, appointed trus- 
tees to sell certain town lots, and authorised to execute to the 
purchasers certificates, stating that the trustees or their successors, 
upon the sale being approved by the Court and the purchase money 
duly paid, should convey the premises in the certificates described 
to the purchasers, their heirs or assigns ; that in pursuance of said 
decree, the payees, on the 17th of October^ 1836, sold to the defend- 
ant the lots mentioned in the plea ; that the defendant paid one 
fifth of the purchase money, and for the residue gave the notes de- 
scribed in the declaration; that upon the execution of the notes, the 
payees executed to the defendant a certificate of purchase, which is 
the written contract mentioned in the plea ; that the suit in which 
the aforesaid decree was made was certified to the Supreme Court, 
where said sale was confirmed; that the plaintifi*s, the success<miof 
the payees, on the 7th of Avgust, 1844i before the commencement 
of this suit, and before the defendant had paid sdid notes or any of 
them, tendered to the defendant a good and sufficient conveyance in 
fee for the lots, and demanded payment of the notes ; that the de- 
fendant failed to pay the notes ; and that the plaintifis have been at 
all times since, ready and willing to deliver the deed on the pay- 
ment of the notes, and now bring the deed into Court, &c. 

The deed alleged in the replication to have been tendered was 
set out on oyer. It appeared to have been executed by the plaintiffi 
and purported to convey to the defendant the fee simple in the lots; 
but it contained no covenants whatever. 

There was a general demurr^^ to the replication and judgment 
for the defendant. 

W. H. Coombs, for the appellants : — 

The defendant contends that he has shown a contract by which 
the deed was to be made on a particular day, and that the time for 
&d making of the deed is of the essence of the contract. Ad^li^ 
ting for the present, that judicial sales of this kind are governed by 
the same rules as private sales, in respect to tendering deeds before 
suit is brought, still as this Court has already settled the construc- 
tion of such a contract, it will only be necessary fcnr me to refisr to 
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the cases of Owen v. Norrisy (5 Blackf. 470), and Burroughs v. YoutU^ 
(6 id. 456), to show that this plea was bad. 

It would be a hard rule, to say, that because the vendor had favor- 
ed his debtor by giving him a longer time for payment than he had 
contracted for, and that too for the exclusive benefit of the vendee, 
that the vendor thereby forfeited all his right to sue on the contract, 
although no iiyury had resulted to the vendee. I admit that when 
the time is certainly fixed by the terms of the contract, so as to be- 
come of the essence of the contract, there must be a strict and 
literal performance or an offer to perform by the party who seeks to 
enforce it at law. But when, as in this case, time is not of the es- 
sence of the contract, something more than a mere lapse of time 
must occur to defeat the recovery of the purchase money, if the 
vendor tenders a deed before suit, and before an offer of payment 
and demand of the deed. 

Calerick Sf WdtpdCy contra: — 

The 12th plea was drawn in reference to the case of Cunningtuan 
v. GwinUy 4 Blackf. 342 ; and the contract in that case is almost ver- 
batim with this. In that, the Court said : '^ If the assignee of the 
plaintiff" failed, on the day, to perform his part of the contract, and 
showed no legal excuse for the failure, the purchase money cannot, 
and ought not to be recovered." This is the law in Engbtnd and 
America, as recognized by the highest authorities of both countries. 
2 C. & P. 286; 1 R. & M. 394; 1 Peters, 455; 2 Wheat. 336; 2 
Scam. 488; 12 John. 190; 4 Taunt. 334; 5 id. 625; 2 Yes. 57; 1 
P.Wms. 201. 

As to an excuse for the non-performance, or offer to perform on 
the day, ^ the n^e of law is so inflexible as not to admit of any ex- 
cuse, however strong, for a failure to perform the contract at the 
time fixed, but it is otherwise in a court of chancery, if a party can 
show that he has been prevented by inevitable accident, or by any 
justifiable excuse, from performing his part of the contract at the 
time stipulated." Longworih v. Taylor^ 1 McLean, 202. 

/. B. Howe, also, for the appellees : — 

In this case one question is, whether the parties have made time 
(the day) of the essence of their contract. Dawson gave his notes 
for the remainder of the purchase money not paid in hand, and Mc- 
CuUofUgh and Brackenridgey as trustees or commissioners, executed 
a contract or certificate of purchase, the whole of which, taken 
together, form the mutual contract. The stipulation on the part of 
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the trustees in regard to the point in question, was to the effect, that 
if Dawson would pay the notes as they respectively became due, 
&c., then the trustees would convey, &c. The particle ^^ as " has va- 
rious meanings, according to the words it is connected with. When 
applied, as here, to make or fix a period of time, it means ^^ at the 
same time that." See Walker's Dictionary. It seems to be hardly 
necessary to affirm that this is the ordinary meaning of the word in 
common parlance, when applied to fix a period of time, and, indeed, 
whenever it refers to time it can have no other meaning. 

Substituting this definition for the particle, the contract would be, 
that if Dawson would pay the notes respectively ^^ at the time that^ 
they became due, then, (and, of course, then only,) the trustees would 
convey, &c. If thb definition be correct, all question about the 
construction of the contract, in the particular referred to, ought to 
be at an end. 

Blackford, J. — ^^ We must first examine the plea. The contract 
of the payees, as described in that plea was, that should the defend- 
ant, or his legal representatives pay the notes as they should respect- 
ively become due and payable, then, and in that case, the payees or 
their successors would convey the lots to the defendant, his heirs or 
assigns, by a good and sufficient deed in fee simple with covenants 
of general warranty. The plea avers that neither the trustees nor 
their successors, had conveyed or offered to convey the lots, accord- 
ing to the tenor and effect of the agreement dr otherwise, on or 
before the day the notes last due were payable. 

<' The plaintiffs contend that it was not necessary for them, imder 
the contract stated in the plea, to offer the deed on the day just 
mentioned, but that the offer was sufficient, if made at any time be- 
fore the commencement of the action. 

"The only difficulty in these cases is, to ascertain the meaning of 
the parties. They may make their promises dependent or independ- 
ent, or they may make the promise of one party dependent and that 
of the other independent. They may fix a day on which the con- 
tract shall be performed, or they may agree that its performance 
shall be within a reasonable time. It has been considered, howev^, 
at least in modern times, to be the safer course to construe promises 
to be dependent, whenever the terms used will admit of such con- 
struction. It is not to be supposed, that a purchaser intends to part 
with the purchase money without receiving the property at the time 
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of the payment, unless the language of his contract clearly evinces 
that intention. 

'^ The contract before us means either the one or the other of these 
two things : First, that the notes should be paid when due, and the 
deed be made at some time (ifterwards ; or, Secondly, that the money 
should be punctually paid, and the deed be made at the same time 
with the payment of the last instalment, namely, on the 17th of 
October y 1838. 

*' The following are cases on thb subject: There was a contract 
to make a title to a tract of land on or before a certain day, provi- 
ded the last payment should be made before the deed was to be 
executed. The Court held that the money could be recovered, 
though the deed had not been made or tendered. Davis y. Heady^ 
7 Blackf. 261. So, in covenant by the vendor for the price of certain 
land, it appeared that the purchaser had agreed to pay the price in 
five years from the date of the contract, with interest annually, and 
pay the taxes on the land, and that the vendor had agreed that after 
the purchaser should have paid the above sums of principal and in- 
terest, at the time and in the manner above specified, and should 
have performed the agreement above mentioned, he would sell and 
convey the land to the defendant by a good and sufficient warranty 
deed. It was held that the suit lay, although a conveyance had not 
been made or tendered. Morris v. Sliter, 1 Denio, 59. 

" In both these cases, by the express terms of the contract, the 
money was to be paid before the execution of the deed. But there 
are no such express terms in the present contract. Here the payees 
agreed, that should the defendant or his legal representatives pay the 
notes as they should respectively become due and payable, then and 
in that case, the payees or their successors would convey the lots to 
the defendant. The words as and then have various meanings. We 
think that in said agreement, the word as means at the same time that, 
and that the word then means at tfiat time. The sentence in question 
may, therefore, be read as follows : Should the defendant or his legal 
representatives pay the notes at the same time that they respectively 
become due and payable, at that time, and in that case, the payees 
or their successors would convey the lots to the defendant. 

'' By the contract, thus read, the defendant was not bound to pay 
the last instalment at all events, and be left to his chance of after- 
wards getting the deed, or damages for its non-delivery. On the 
32 
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contrary, the promise to pay the last instalment on the appointed 
day was a dependent promise— dependent on the defendant's receiv- 
ing a deed at the same time at which the payment should be made 
on that day. The acts of making that payment by the defendant, 
and of executing the deed by the trustees, were to be simultane- 
ously performed on the specified day. In such cases the rule is 
already settled in this Court. The case of Cunningham v. Gtmnn, (4 
Blackf. 341), referred to by the defendant is as follows : The suit 
was on certain notes, assigned by the payee to the plaintiff, which 
were payable on a future day, and were given in consideration of 
certain real estate. At the time of giving the notes, as stated in 
the fifth and sixth pleas, the payee gave the purchaser a title-bond 
conditioned for a deed for the land as soon as the latter should pay 
for it, agreeably to the notes given for the amount. The Court said : 
' We consider that the fifth and sixth pleas are valid. They state 
the note sued on to have been given in consideration of the land, 
and that, on payment of it, the deed was to be made. They then 
aver that no deed was made or offered to be made. This defence 
is sufficient according to the case of Leonard v. Bates^ (1 Blackf. 172), 
and the authorities there cited. If the assignor of the plaintiff failed, 
on the day, to perform or offer to perform, his part of the contract, 
and could show no legal excuse for the failure, the purchase money 
cannot and ought not to be recovered. Bank of Columbia v. Hagner, 
I Peter's R. 455.' Again, in Brumfidd v. Palmer, (7 Blackf. 227), in 
chancery, two notes of 400 dollars each had been given for the un- 
paid purchase money of a town lot, purchased by the maker of the 
notes from the payee on the 25th of December, 1838. One of the 
notes was payable in one year and the other in two years. A title 
bond had been given by the vendor conditioned for a deed in two 
years upon payment in ftdl of the purchase money. The Court said: 
'The legal effect of the contract under consideration was, at law, 
according to the repeated decisions of this Court, that the payment 
of the note for 400 dollars, the last instalment of the pmrchase 
money, and the delivery of the deed of conveyance, were to be 
simultaneous acts. The day for their performance was the 25th of 
December, 1840; and neither party could secure a recourse against 
the other for non-compliance, unless he had himself evinced a 
readiness to comply. As neither party took any steps on that day 
towards the performance of the ccmtract, the remedy of Ixith, at law, 
was forfeited ; and either might have viewed the contract as re 
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Bcinded. But Courts of equity do not, generally, view time as being 
of the essence of a contract, unless it appear from its terms, or by 
the conduct of the parties, that the design of the contractors was to 
render it essential. 2 Story's Eq. 85 ; 1 Sugd. on Vend. 426.' 
Bnw^iM V. Palmer^ supra. 

^' We are, therefore, of opinion, from the nature of the contract 
described in the plea, and the decisions of this Court to which we 
have referred, that to authorise the suit on the notes last due, the 
plaintifis or their predecessors must have executed the deed on the 
day appointed for the payment of those notes, or have legally offer- 
ed on that day to execute the deed. And as to the notes previously 
due, they stand on the same ground with the others, the suit on them 
not having been brought until after the time when the deed was to 
have been executed. Cunningham v. Gwinn^ supra. 

'^ It follows fit>m this view of the case, that the defendant had a 
right to set up as a defence to the suit, that the deed had not been 
offered to be executed on the 17th of Octobery 1838, by the payees 
or their successors, on their being paid, at th^ same time, the unpaid 
purchase money. 

^' The plea in question avers, that neither the trustees nor their 
successors had conveyed the lots or either of them, or tendered or 
offered to make a deed for the same, to the defendant or his assigns, 
according to the tenor and effect of the agreement or otherwise, on 
or before the day the last named notes, payable in two years, be- 
came due and payable, that is to say, on the 17th of October, 1838. 
The word '^otherwbe" there used is mere surplusage, as it was in- 
cumbent on the payees or their successors, to offer the deed accord- 
ing to the contract and not otherwise. The plea would have been 
more formal if it had, in terms, denied that the payees or their suc- 
cessors had offered the deed on the specified day, on being at the 
same time paid the money due. The allegation, however, that 
neither the trustees nor their successors, had offered the deed accord- 
ing to the tenor and effect of the agreement, on or before, &c., is equiv- 
alent to saying that they had not legally offered the deed on the day; 
and it is, therefore, sufficient in substance. It is true, that in Burrows 
v. Yount, (6 Blackf. 458), an allegation similar to that before us was 
held bad on general demurrer; but we are now satisfied the objec- 
tion in such case is only as to the form. The allegation is not of a 
mere conclusion of law, but of law and fact together, and may be 
traversed. Lucas y. NickeUs^ 10 Bingh. 157; Bansford v. Copdand^ 
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6 Ad. & Ell. 482 ; WM v. James, 7 Mees. & Welsb. 279; Bayn v. 
JIfutr, and The State exrel. Qrimes v. Greshamy in this Court, Nov. 
Term, 1848. 

*^ The replication to this plea does not allege the making of the 
deed on the 17th of October , 1838, or any offer to make it on that 
day; nor does it allege any matter of excuse for the failure. It 
cannot, therefore, be sustained. It relies on the tender of a deed 
on the 7th of August^ 1844, nearly six years after the time fixed by 
the parties for the final performance of the contract. Such a tender 
is insufficient, as it is immaterial whether it was made or not. Sup- 
pose the defendant had, by a rejoinder, taken issue on this allegation 
of tender, and the issue had been found for the plaintiffs, they could 
not have had judgment on the verdict, because the fact found, 
namely, the tender of a deed in 1844, would not have shown that 
they were entitled to recover. Besides, the deed alleged in the rep- 
lication to have been tendered, as shown on oyer, does not contain 
a covenant of general warranty. It is not such a deed, therefore, 
as, according to the plea, the vendors had agreed should be made. 
It may be that the vendors, in promising a warranty deed, exceeded 
their authority; but still they had a right to bind themselves person- 
ally, as they did do, that such a deed should be made, and the de- 
fendant has a right to show that the contract, in that respect has not 
been performed. 

'< Our opinion, therefore, being that the plea b good and the rep- 
lication to it bad, the judgment for the defendant on his demurrer to 
the replication, must be affirmed." 

JadgmerU affirmed, &lq^ 



Basey, Administrator, &c., v. Daniel and Others. 

Fbaxtdulent Sales. — A deed must be founded upon a valuable consideratioii and must also 

be bona fUt^ to be valid as against existing creditors. 
A transfer of property held fraudulent, under the circumstances disclosed in this case. 

ERROR to the Spencer Circuit Court. 

A bill in chancery, filed in this case, and which was dismissed on 
the hearing below, charged that Joseph Wright died, intestate, in 
January, 1843, leaving a widow and several children. That the 
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complainant, Basey^ was duly appointed administrator. That all 
the assets which came to the hands of the latter, after deducting the 
amomit to which the widow was entitled, was the sum of 35 dollars. 
That Joseph Wrighty at the time of his death, was indebted to the 
complainant by several judgments and notes amounting, in the 
whole, to 463 dollars. 

The complainant then charged that the said Jasep/iy being the 
owner of two tracts of land containing about two hundred and fifty 
acres, for the purpose of defrauding the complainant and his other 
creditors, by a deed purporting to have been made in February^ 
1840, but not acknowledged or, in fact, executed, until the 18th of 
September, 1841, conveyed said tracts of land to his son Isaac Wright 
and his grand-son John Milton Danid; and that the said Joseph, also, 
for the same purpose, on the 24th of Februaryy 1841, by a bill of sale, 
without consideration, conveyed certain personal property, being all 
he owned, to the said Daniel, The bill ftirther charged, that the 
said Joseph continued in the possession and use of all said land and 
personal property until his death, when the personal property was 
removed by the said Danidy who reftised to account, &c. 

Isaac Wrighty Daniel, and the other heirs of Josepli Wright were 
made defendants. The prayer of the bill was, that the deed and bill 
of sale before mentioned be decreed fraudulent; that said real estate 
be ordered to be sold and made assets ; and ^at Danid should be 
required to account for the personal property received by him. 

Isaac Wrighty in his answer, admitted that he was a citizen of 
hofuxsiama. at the time, and did not know of the execution of the 
deed to him. He did not remember how long it was after the exe- 
cution of the deed before he was informed of it, but thought it was 
not more than three weeks. He could not state the precise conside- 
ration paid by him, but said the most of it was money he had been 
letting his father have from time to time for twenty years, and gro- 
ceries paid in the same way. He said he advanced 185 dollars in 
cash to assist his father in entering one of the tracts, and that he 
advanced the money (250 dollars), to pay for the other tract, when 
it was purchased; that he believed he paid in money, work, &c., in 
building houses and improving the farm, to the value of 800 dollars 
from 1821 to 1826; that he paid 200 dollars in 1842, and that, to the 
best of his recollection, he paid between 1820 and 1842, in groce- 
ries and small sums of money, 600 dollars. He said his father was 
to repay these sumsi and in default thereof was to convey the land 



254 CASES IN THE SUPREME COURT 

to the respondent, or to him and any one of his relatives Mrbom he 
might select, but that his father was to have his own time to make 
such payments or rach conveyance. He further said, he had ac- 
cordingly selected his nephew, Daniel^ and when the deed was made 
Jasepk Wright was very old and infirm, and had given up all hopes 
of making money to pay the respondent, and that, as the respondent 
believed, was the reason the deed was made at the time it bore date, 
and without the respondent's knowledge. He said that said JasqA 
was not indebted to an amount exceeding 20 dollars when said deed 
was made, that the debts due the complainant were contracted af- 
terwards, and that said judgments and notes were fraudulently 
obtained. 

Danid said in his answer, that the consideration for said land was 
fully paid by him and Isaac Wright. He did not recollect how much 
he paid, but believed he paid near 300 dollars, of which 100 dollars 
or thereabouts were of his own proper funds, and the remainder 
were furnished by Isaac Wright. He said he paid a valuable con- 
sideration in money, groceries, and other articles not recollected, for 
the personal property. He could not say whether he paid the whole 
consideration mentioned in the bill of sale, but knew he paid near 
that sum and as much as the property was worth; and believed he 
paid most of it previous to the time the bill of sale was made and a 
part of it on the same day. 

There were several depositions which established the following 
facts. The debts due the complainant were contracted in the fall 
of 1840, in the purchase of live stock and agricultural produce, for 
the lading of a trading boat, by Levin Wright^ one of the sons of the 
said Josqphy and for which the said Levin gave notes to divers persons 
with the said Joseph as security. Levin Wright^ soon after, died in- 
solvent. The notes held by the ccxnplainant were purchased by 
him of the original payees, at the request, or at least with the con- 
sent and approbation of the said Joseph Wright. Though the deed 
for the real estate purported to be dated in Febnuxry^ 1840, and 
there was some evidence that it was prepared at that time, it was 
sufiiciently proved that it was not executed and delivered until after 
the debts due the complainant were contracted, and that it was, in 
fact, then executed to prevent the property from being taken in exe- 
cution for those debts. One of the witnesses testified that it was 
executed for that purpose by his advice. Joseph Wright continued 
in the possession and use of both the real estate and personal 
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property, until his death in January ^ 1844. The deed and bill of 
sale covered all the property he owned. Danid was a minor at the 
time the deeds were executed, and possessed no visible means of 
paying any considerable part of the consideration. 

On the part of the defendants, it was proved that Isaac Wright 
lived with his father several years after he became of age ; that he 
advanced considerable sums of money to assist in paying for the 
land at the time it was purchased; and had by his labor and other- 
wise, contributed largely towards the expense of clearing the land 
and erecting buildings. In 1823, Isaac Wright removed to New Or- 
leans where he continued to reside, having been back but once in 
about fourteen years, and then for a few hours only ; but he fre- 
quently sent groceries and sometimes sums of money to his father, 
and there appeared to have been an understanding that in conse* 
quence <^ the assistance he had thus afforded his parents, he was 
to have some interest in the land, but there was no evidence that 
there was ever any definite contract of sale. 

Pitcher^ for the plaintiff in error, 
Yandes^ contra. 

SMirH, J. — ^* Upon the whole, considering the relations in which 
the parties stood, that by these conveyances Joseph Wright stripped 
himself of all his property; that he did so with the intention of pre- 
venting it from being taken for the payment of the debts due the 
complainant, and for which he had become security; that the deed 
was executed vnthout the knowledge of Isaac Wright, the only one 
of the grantees by whom anything like an adequate consideration is 
claimed to have been paid; the very indefinite and unsatisfactory 
statement of the amount of the consideration which he alleges he 
paid, at intervals, through a long course of years, in money and gro- 
ceries, of which he seems to have kept no account whatever, and of 
which there is no averment or proof of any specific sums or amounts; 
and that Joseph Wright was permitted to continue in the full use and 
eqjoyment of all the property thus attempted to be transferred until 
his death; we think the presumptions against the validity of both 
the deed and bill of sale, are so strong that they ought not to be sup- 
ported. A deed must be founded upon a valuable consideration, 
and must also be hmafdey to be valid as against existing creditors, 
and taking into view all the circumstances of the present case, it 
appears to us that neither of the instruments referred to, can be so 



356 CASES IN THE SUPREME COURT 

regarded. VeruMe and Others, v. The Bank of the United States^ 2 
Peters'sR. 107; 1 Story's Eq.§ 353." 

Decree reversed and the cause remanded, with instmctions to the 
Cu*cuit Court to render a decree in conformity with the above 
opinion. 



MuBPHY V. Stout. 

k 

Slander. — A plea of justification, though not proved, ought not to be considered in ag^rava- 
Uon of the damages. 

ERROR to the Franklin Circuit Court. 

Slander by ^aat against Murphy. Pleas — 1st. Not guilty. 2d. 
In justification, that the words were true. Judgment for the plaintiff. 

On the trial, the defendant having given evidence tending to prove 
the truth of the plea of justification, the Court instructed the jury to 
the efiect that if that plea was not sustained by the proof, it might 
be considered in aggravation of damages, unless it appeared that 
the defendant had good reason to believe the plea to be true. 

Matsony for the plaintiff in error contended that the instruction 
was wrong. 

Blackford, J. — ^^ The plea of justification consists of two parts: 
1st. It admits the speaking of the words before the commencement 
of the action. 2d. It repeats the charge. The instruction relates 
to the second part of the plea. 

'* We have heretofore held that the plea of justification was not 
admissible as evidence for the plaintiff, under the general issue, to 
prove the speaking of the words. Wheder v. RM^ 1 Blackf. 330. 
If the plea is not admissible for that purpose, it must be inadmissi- 
ble, we should think, to prove a repetition of the charge in order to 
increase the damages, even if other evidence of the repetition to 
produce that effect were receivable. The statute authorises the de- 
fendant to plead as many pleas as he thinks proper; and that he 
may have the full benefit of that privilege, what he says in one plea 
ought to have no operation against him on the trial of an issue on 
any of the other pleas. Each plea should stand entirely indepen- 
dent of the others; and an issue in fact on any one of the pleas 
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should be tried, and the damages ascertained in the same manner in 
which they would have been, had there been no other plea. We 
are aware that there are authorities the other way, but we believe 
the rule, as we have stated it, to be correct. 

" The instruction in question must, therefore, be considered er- 
roneous." 

Judgment reversed^ &c. 



Setvens v. McCall and Another. 

Practice. — ^It is erroneous to proceed to trial, leaving a valid plea unanswered; and it is too late, 
after the trial, to make up the issue on such plea. 

ERROR to the Montgomery Circuit Court. 

Assumpsit, for work and labor, and money paid. Pleas — 1st. Non 
assumpsit. 2d. Payment and set-off. Similiter to the first plea, 
but no answer to the second. Cause submitted to the Court and 
final judgment for the plaintiff. 

On the next day after the trial and judgment as above stated, the 
Court permitted the plaintiff to file a replication in denial of the 
second plea. 

/J. C Gregory and McDonald^ for the plaintiff in error. 
H. S, Lane and Willson, contra. 

Per Curiam. — ^^ The trial of the cause without any answer to the 
second plea was erroneous. Swan v. Rary, 2 Blackf. 291; Huston v. 
McP/terson, 8 Blackf. 562. It was too late after the trial and judg- 
ment to file the replication." 

Judgment reversed^ &c. 
33 
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Graves and Others v. The State. 

FuornvE Slaves.— State laws preacribing the mode by whkh penons claiming the right to 
the servicea of fiigitivea from labor escaping from other Statea ahall proceed in aireating 
Buch fugitivee, are miconatitutional and void. 

ERROR to the Elkhart Circuit Court. 

This was an indictment, for a riot, against Graves^ Colemany and 
Limgmore, The defendants pleaded **not guilty," and, upon the 
trial, the bsue was found for the State. Motions, in arrest of judg- 
ment and for a new trial, having been overruled, a judgment was 
rendered upon the verdict, by which the defendants were each sen- 
tenced to pay a fine of one hundred and thirty dollars. 

The testimony, and the instructions given by the Court to the juiy 
were set out in a bill of exceptions. It appeared that the alleged 
riot was occasioned by the proceedings of the defendants, in arrest- 
ing a negro as a fugitive slave claimed by Graoes as his proper- 
ty. The arrest was made under the authmty of a warrant issued 
by a justice of the peace. The noise and tumult which gave the 
affair the appearance of a riot, appeared to have been occasioned 
by the interference of others with the view of preventing the defen- 
dants from forcibly taking the negro before a magistrate. The 
negro was finally taken before a justice of the peace who discharged 
him) on motion, on the ground that the warrant for his arrest was 
insufficient. 

The Court instructed the jury, substantially, that the statute of 
this State providing that the persons proving a claim to the services 
of a fugitive from labor due in another State and escaping into this 
State, may go before the clerk of a Circuit Court, and, upon proper 
affidavit, such clerk shall issue his warrant authorising the arrest of 
such fugitive and his conveyance before some justice of the peace 
or judge of the Circuit or Supreme Courts, is not in contravention 
either of the constitution of the United States or the laws of Con- 
gress made pursuant thereto, and is, therefore, constitutional and 
binding on all persons within this State ; that in this case, the only 
question for consideration was as to the legality of the arrest; that 
the warrant under which the defendants acted, being issued by a jus- 
tice of the peace, was wholly void and afforded them no protection 
whatever; and that they had no right to proceed without such war- 
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rant aa is provided for by the statatOrOf the State, unless they ob- 
tained peaceable possession of the fagitive. 

O. H, Smithy for the plairtiffs in error, maintained that the in- 
stmction was erroneous. 

Smith, J. — ** The third section of the act of Congress approved 
Fdn-vary I2th, 1793, reads as follows: 

^^^And be it further enacted: That when a person held to labor in 
any of the United StateSy or in either of the Territories north-west or 
south of the river Ohio, under the laws thereof, shall escape into 
any other of said States or Territories, the person to whom such labor 
or service may be due, his agent or attorney, is hereby empowered 
to seize or arrest such fugitive from labor, and to take him or her 
before any judge of the Circuit or District Courts of the United 
States, residing or being within the State, or before any magistrate 
of a county, city, or town-corporate, wherein such seizure or arrest 
shall be made, and upon proof to the satisfaction of such judge or 
magistrate, either by oral testimony or affidavit taken before and 
certified by a magistrate of any such State or Territory, that the 
person so seized or arrested doth under the laws of the State or Ter- 
ritory from which he or she fled, owe service or labor to the person 
claiming him or her, it shall be the duty of such judge or magistrate 
to give a certificate thereof to such claimant, his agent or attorney, 
which shall be sufficient warrant for removing the said fugitive from 
labor to the State or Territory from which he or she flei' 

*' There has, no doubt, been much difi!erence of opinion with re- 
gard to the constitutionality of the above act, and upon questions 
arising from its conffict with state laws, passed, like that of our own 
State, with the view of prescribing the mode by which the provision 
of the constitution of the United States upon this subject shall be 
carried into efiect. The disputed questions applicable to the present 
case have, however, been formally decided by the Supreme Court of 
the United States, a tribunal having undoubted jurisdiction so to de- 
cide them in the last resort, and whose decisions we are, therefore, 
bound to receive as the 'supreme judicial exposition of the law by 
which proceedings in cases of this kind are regulated. The case of 
Prigg v. The Commonwealth of Pennsylvania, (16 Peter's R. 539,) 
was an indictment against the plaintifi* in error for forcibly carrying 
away from the county of York in Pennsylvania to the State o{ Mary- 
land, a negro woman named Margaret Morgan, with the design and 
intention of her being held and sold as a slave, contrary to a statute 
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oi Pennsylvania passed the 26th oi Marchy 1826. Jadgment was ren- 
dered for the commonwealth and the case was carried to the Su- 
preme Court of the United States^ where the questions involved re- 
ceived a thorough investigation. Pf'iggy as the agent of Margaret 
Ashmore who claimed the services of the said Margaret Morgan as 
her slave, having obtained a warrant from a justice of the peace of 
York county, had caused the said Margaret Morgan to be arrested 
and carried before the magistrate, who refused to take cognizance 
of the case, and thereupon, Prigg carried her and her children into 
Maryland and delivered them to Margaret Ashmore. 

** The opinion of the Court was delivered by Judge Story^ and it 
was decided inter alia: 

^^ That the constitution of the United States secures to the owner 
of a fugitive slave, the same rights to seize and take him in a State 
to which he has escaped or fled, that such owner had in the State 
from which such slave escaped. 

^* That a claim to a fugitive slave, is a controversy in a case ^aris- 
ing under the constitution of the United States,^ under the express 
delegation of judicial power given by that instrument, and that Con- 
gress may call that power into authority for the purpose of giving 
effect to the right, and to prescribe the mode and extent to which it 
shall be applied, and how and under what circimistances the proceed- 
ings shall afford a complete protection and guaranty of the right. 

'^That the provisions of the act of Congress of the 12th of Fe- 
bruaryy 1793, on the subject of fugitive slaves, cover that subject 
and point out all the modes of attaining the object in view, which 
Congress had as yet deemed expedient and proper; and that the le- 
gislation of Congress, if constitutional, must supersede all state le- 
gislation on the same subject and by necessary implication pro- 
hibit it. 

^' That the power of legislation in relation to fugitives from labor 
is exclusively in the national legislature; and when Congress has 
exclusive power over a subject, it is not competent for state legisla- 
tion to add to the provisions of Congress on that subject. 

" That the act of the 12th of February, 1793, relative to fugitive 
slaves, is clearly constitutional in all its leading provisions; and, in- 
deed, with the exception of that part which confers authority on 
state magistrates, is free from reasonable doubt or difficulty; and as 
to the authority so conferred on state magistrates, while a differ- 
ence of opinion existed in different States as to whether state magis- 
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trates were bound to act under it, no doubt was entertained by the 
Court that state magistrates might, if they chose, exercise such au- 
thority, unless prohibited by state legislation. 

*' In the later case of Janes v. Ycai'mnii^ (5 How. U. S. R. 215,) which 
originated in the State of OAto, it was urgently contended, that as to 
States formed out of the territory north-west of the Ohio river, the 
act of Congress of the 12th of February^ 1793, was invalidated by 
the ordinance of 1787, but it was held that the act was not repug- 
nant to the ordinance and its constitutionality was again affirmed. 

^' As the instructions given by the Circuit Court, in the present 
case, are clearly at variance with the doctrines thus established, and 
which, while remaining unreversed, we are bound to recognize as the 
supreme law of the land, we can do no otherwise than pronounce 
the instructions erroneous." 

Judgment reversed^ &c. 



Murphy v. The State. 

Vending Spirituous Liquors.— The defendant kept whiskey to sell by the quart, and a perwn 
was in the habit of going to him with a pint bottle, and contracting for a quart but takinn 
only a pint at a time, and after using that coming back for the other pint. Held, that only m 
pint was sold at each time that quantity was delivered. 

ERROR to the Decatur Circuit Court. 

Indictment for retailing spirituous liquors, by a less quantity than 
a quart, without license. Plea, not guilty. 

It was proved by a witness, that the defendant kept whiskey for 
sale by the quart (having no license to retail), and that the witness 
was in the habit of frequently taking a pint liottle and going to the 
defendant's shop for liquor. The witness always bought a quart at a 
time, but had it dravm in the pint bottle, and after he had used the 
contents of the bottle he would go back for the other pint. Some- 
times he paid for the quart when he got the first pint, and at other 
times he did not pay until he got the second pint ; but he ahvays 
paid ten cents at a time, that being the price of a quart. 

Upon this testimony, the State had judgment. 

Matsony for the plaintiff in error. 
Scobejfy contra. 
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Blackford, J. — ^'^The qaestion presented by this case is, did the 
defendant sell whiskey to the witness by a less quantity than a quart. 

"It may be considered irom the testimony, that the whiskey was 
drawn by the defendant for the witness, from a vessel holding a 
larger quantity than a quart, the defendant keeping the whiskey for 
sale by that quantity; that sometimes the witness did not pay until 
he got the second pint ; and that on each application the contract 
was for a quart, but a pint only was drawn from the vessel, and put 
into the bottle. 

** According to these facts, there was no actual sale at any one 
time, of a quart of whiskey. That is shown by the circumstance, 
that a quart was not, at any one time, drawn from the vessel con- 
taining the liquor. To render a sale of goods valid, the specific, 
individual goods must be agreed on by the parties. It is not enough 
that they are so far ascertained, that they are to be taken from some 
specified larger stock, because there still remains something to be 
done to designate the portion sold, which portion, before the sale 
can be complete, must be separated from the mass. There is the 
following case : An agreement was made for the sale of twenty tons 
of oil in the vendor's c^items, and the fact was, that many of those 
cisterns contained more than twenty tons. It was held in an action 
of trover, that no property passed to the purchaser, because the con- 
tract did not attach on any particular portion of oil. White v. Wilks, 
5 Taunt. 176. There is another case as follows: The agreement 
was for the sale of " ten tons of Riga fiax, marked P. D. R. at Dams*s 
wharf, ex Vrow Mdria^^^ and the vendors had more than ten tons of 
fiax of this description at said wharf, in mats varying in size, and 
the ten tons contracted for were not severed from the rest. It was 
held in trover, that no property passed to the vendee. Btuk v. Davis^ 
2 Maule & Selw. 397. 

" In the case before us, there was a sale of the pint of whiskey 
drawn from the vessel and delivered to the witness, at the time of 
such contract. For a conversion of such pint, after delivery, the 
buyer could have maintained trover. But there was no valid sale 
of the other pint which remained in the vessel at the time of each 
contract. Trover for that portion, whilst it remained undrawn would 
not have Iain by the buyer, because, for the want of being identi- 
fied, the property in that portion still remained in the seller. 

" If after any one of the contracts mentioned by the witness, the 
vessel with the liquor contained in it had been destroyed, whilst in 
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the defendant's poBsesflion, the loss of the undrawn portion contract- 
ed for, must have been sustained by the defendant. 

*^ This view of the case shows, that according to the testimony, 
the defendant was guilty of retailing whiskey, as charged, by a less 
quantity than a quart at a time ; and that the judgment against him 
is correct." 

Judgment affirmed^ &c. 



Johnson v. Brandis and Others. 

Frauddieiit Sales. — A sale of property, either real or personal, and though for an adequate 
consideratioii, if made with intent to hinder or delay creditors in the collection of their debts, 
or damages about to be recovered, and the rendee have notice of such intent, is fraudulent 
as against such creditocs. 

ERROR to the Yanderburg Cm^uit Court. 

On the 8th of SeptenAeVy 1845, Matilda Johnson, commenced an 
action against Thomas Sterlings in the Vanderburg Circuit Court, for 
plander, and at a term commencing in the same month recovered a 
Judgment for 1000 dollars damages and her costs. While this suit 
was pending and a few days before the judgment was obtained, 
Sterling sold all his property real and personal to Brandis. The 
present case was commenced by a bill in chancery, praying the 
Court to annul the conveyances and set aside the sale to Brandis on 
the ground that it was fraudulent, for the purpose of subjecting the 
property to JohnsmCs execution. The cause went to a hearing on 
the bill, exhibits, the answer of Brandis, and several depositions, 
and the bill was dismissed. The material facts are stated in the 
opinion given. 

Blythe, for the plaintiff in error. 
Pitcher, contra. 

Sboth, J. — ^^ There is no point of law involved in the case that is 
not well settled. A sale of either real or personal property, made 
with the intention of hindering or preventing creditors from collect- 
ing their demands of the vendor, if the vendee participate in the 
fraudulent intent, or have notice of it, is undoubtedly voidable at the 
suit of such creditors, notwithstanding the vendee may have paid a 
lull and adequate consideration. 1 Story's £q. 369, and notes (4th 
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Ed). Our present statute on the subject fully recognizes this prin- 
ciple. It declares all conveyances or assignments in writing, or 
otherwise, of lands or chatties. &c., made with intent to hinder, 
delay, or defraud creditors, or other persons, of their lawftd suits, 
damages, debts, &c., shall be void ; but it is provided that this enact- 
ment shall not affect the title of a purchaser for a valuable consid- 
eration, unless it shall appear that such purchaser had previous 
notice of the fraudulent intent of his immediate grantor, or of the 
fraud rendering such grantor's title void. R. S. p. 591, § 18-21. It 
is obvious, from this provision, that the legislature intended that the 
payment of a valuable consideration should be no protection to the 
purchaser's title, when notice of the fraudulent intention of the ven- 
dor should be brought home to him. 

*^ It is proved by the depositions, that before the sale to BrandiSy 
Sterling had offered the same property to two or three other persons, 
telling them his object was to put it out of his hands to prevent it 
from being reached by the judgment, which it was expected the com- 
plainant would recover. It even appears that when one of these 
persons, Lyon^ refused to receive the property because the transac- 
tion would be considered fraudulent, the latter had some conversa- 
tion with Sterling as to the safety of putting sufficient confidence in 
BroTidis to make the transfer to him, and after the sale to BrandiSy 
Sterling told JL^n that he had put his property in the hands of Bi^an- 
dis to prevent the complainant from collecting her judgment. There 
can, then, be no doubt as to the fraudulent intention of Stciiing, and 
it only remains to enquire whether Brandis participated in that in- 
tention or had notice of it. The latter, in his answer, admits that 
he was informed of the pendency of the slander suit, but avers that 
he bought the property in good faith, for the full value, for his own 
use, and without any notice or knowledge that Sterling was selling 
for the purpose of defrauding the complainant, or rendering her 
judgment unavailable. There was an attempt made by the com- 
plainant, to prove that the price paid by Brajidis was much less than 
the real value of the property, but upon this point the opinions of 
the witnesses are so variant that, upon the whole, we cannot regard 
them as throwing any suspicion on the transaction. The most ma- 
terial proof bearing upon this part of the case, consists of certain 
admissions made by Brandis. One of the witnesses, McNamara, 
told Brandis, some time before the sale to him, that Matilda Johnson 
was about to obtain a judgment against Sterlings which would sweep 
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away all his properly ; and afterwards, in another conversation, in 
September^ 1845, shortly before the deeds were made, the witness 
told Brandis that Johnson and Sterling were going on with their law 
suit, and Brandis then said it made no difference what judgment 
was recovered against Sterling for he had nothing. Another witness, 
Eddersfiddy states that he had a conversation with Brandis the Mon- 
dxxy after he had purchased of Sterlings and that Brandis said Ster- 
ling was a gentleman and need not care what judgment was obtain- 
ed against him, as he had sold all his property real and personal to 
him, (Brandis) and had the money in his pocket. Brandis also told 
this witness, that Sterling had previously offered to sell to another 
person who would not purchase because of the pendency of the 
slander suit, and to an enquiry of the witness if he was safe in 
buying it, he replied, he was — that he had taken legal counsel on 
the subject and it was all right. A third witness, Littlepage, testifies 
to an admission by Brandis that he knew the situation in which the 
property stood before he bought it, and had taken legal counsel as to 
whether he could safely make the purchase. These admissions 
clearly prove that Brandis was aware of the pendency of the com- 
plainant's suit, that the damages she was about to recover would 
probably amount to more thai^ the value of all Sterling's property, 
that Sterling had been endeavoring to dispose of that property to 
other persons who had reftised to receive it because under such cir- 
cumstances the sale would be deemed fraudulent, and that t/ie effect 
of the sale to him was to deprive the complainant of the means of 
making her judgment available. Although they do not prove his 
acknowledgment, in express terms or words, that he knew Sterling 
was selling to him for the purpose of defrauding the complainant, 
they prove that he did know he W€i8 assisting Sterling to do so, and 
under such circumstances as would have led any person of ordinary 
perception to infer, that that was the object Sterling had chiefly in 
view. Indeed, they irresistibly lead us to the conclusion that he 
must have known, that Sterling's object in selling all his property to 
him while the complainant's suit was pending, was to avoid the 
effect of the expected judgment, and, consequently, under the law 
applicable to transactions of that kind, the sale must be deemed 
fraudulent." 

Decree reversed^ and the cause remanded, with directions to the 
Circuit Court to render a decree in conformity with the above 

opinion. 

84 
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Randal, Administrator, &c., v. The State ex rd. Massey. 

Rboobd.— A court has no power to alter the record, after a judgment, in the absence of the de- 
fendants and without their consent. 

ERROR to the HunJtingUm Circuit Court. 

This was a suit upon the same bond described in the record of the 
suit instituted by The State ex rd, Hummdl v. Comparet and Others, 
in which the judgment was reversed by this Court at the November 
term, 1845. 7 Blackf. 553. The proceedings were exactly similar, 
and the judgment in this case, which was rendered about the same 
time, was also erroneous, in consequence of there being a fatal vari- 
ance between the bond produced on cn^er, and that described in the 
declaration. 

It appeared that after the decision of this Court, in the case 
above mentioned, the plaintiff below appeared in the Circuit Court, 
and upon his motion, the plea of the defendants, setting out the 
bond on oi/cry was ordered to be so amended as to make the instru- 
ment set out in the plea correspond with that described in the 
declaration. 

Cdcrick and Walpde, for the plaintiff in error. 
Brownlee, contra. 

Hdd, — Per Curiam^ — That the Court had no power to make such 
an alteration of the record, aft;er the judgment, in the absence of 
the defendants, and without their consent; and that the defect was 
not remedied by this proceeding. 

Judgment reversed ^ &c. 
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Miller v. Eluott. 

Bond. — ^Aplea that the defendant had not broken bis covenant in manner and fonu, &c., is 
good, on general demurrer, as a subetantiai denial of the breach. 

A plea that the bond was executed under a mistaken impression as to its legal efiect, is bad. 

The defendant cannot set iq> as a defence that the contract was difierent from that stated 
in the bond. 

A plea of leave and license not alleged to have been given by deed, is bad, — ^the covenant be- 
ing under seaL 

A stipulated sum will be regarded as liquidated dama goo w hen? 

ERROR to the Franklin Circuit Court. 

Debt, upon a bond dated in Maj/^ 1842, for the payment of 1000 
dollars. The bond contained a recital to the effect, that Elliott had 
purchased of HEUer certain real estate in the tovrn of Fairfield^ for 
the purpose of locating himself as a practitioner of medicine, surge- 
ry, and obstetrics, and that the said Miller j in consideration of said 
purchase, had agreed not to practice, &c. The condition was as 
follows: ''Now should the said Michad F. Miller not practice medi- 
cine, surgeiy, or obstetrics, or any or either of them, from and after 
the 10th day of Junef 1842, in the said town of Fairfield y or within 
the limits of fifteen miles thereof, either by himself or agent, then 
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this obligation to be void and of no effect, otherwise to be and re- 
main in full force and virtue ; and the said Jcanes H, EUioU to re- 
cover the sum of 1000 dollars of the said Michad F. Miller, as liqui- 
dated damages, upon the breach of the condition of the above obli- 
gation or any part thereof." 

The breaches assigned were, that the defendant had on the 20th 
of June, 1842, and continually thereafter, practiced medicine, &c., 
within fifteen miles of the said town of Fairfield. 

There were sixteen pleas. The second was a plea that the bond 
was obtained by fraud, and the third was a plea of no consideration. 
The 7th, 13th, 14th, and 16th pleas were set aside. The pleas 
which were set aside, and the 15th plea, were not in the record, and 
no question arose respecting them. The Ist, 4th, 5th, 6th, 8th, 0th, 
10th, 11th, and 12th pleas were demurred to generally, and the de- 
murrers sustained. On the 2d and 3d pleas there were issues of 
fact. Verdict for the plaintiff for 1000 dollars, and judgment on the 
verdict. 

Holland, for the plaintiff in error: — 

The 1st plea, to which a demurrer was sustained, craved oyer of 
the bond declared on with its condition, and then averred that the 
defendant had not broken his covenant, in manner and form as the 
plaintiff had complained against him. This is a good denial of the 
matters charged in the declaration, makes a good issue, and is a 
better plea than the one sustained by this Court in the case of The 
State, on the relation of Harsh, v. Scott and Others, (6 Blackf. 263). 

The 4th plea is, perhaps, not good, but we think it good enough 
to reach defects in the declaration, and for that purpose it was filed. 

The objection to the declaration is, that it does not specifically set 
out the time when, the place where, and the person on whom the 
defendant had practiced medicine, &c. This is an action brought to 
recover a penalty in the nature of liquidated damages, without 
showing any loss or injury whatever, and the party claiming such a 
penalty should be held to strict averments and proof. 

The 5th, 6th, and 11th pleas present the same facts in different 
forms, and present, we think, a good defence. The case of Roberts 
v. Marston, (20 Maine, R. 275,) setties the question, that a party re- 
ceiving a receipt which stipulates that he is to do a particular act at 
a given time, assents to the stipulation and is bound by it. The 
present is a much stronger case. We aver that Elliott purchased 
the property named in the bond and pleas, and agreed to pay Miller 
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the sum of 510 dollars at certain times ; and that in consideration 
of that purchase, and the payment of the purchase money at the 
times it became due, MUler executed the bond; and then aver that 
EUujU did not pay the purchase money at, &c., and, therefore, MU- 
ler practiced medicine, &c. Shepkyy Judge, in the case of Clicdcy v. 
Wdshy (21 Maine, R. 52,) says: '* If one would enforce a contract 
which operates as a penalty, although the damages may be liqui- 
dated, he should show that he has performed all acts incumbent on 
him to perform, to bring the case clearly within the contract.'' This 
Court, in the case oiHamltaii v. Overton^ (6 Blackf. 206,) intimated 
that in similar cases the real consideration should be disclosed. The 
same doctrine has been frequently held in other cases referred to in 
Starkie and Greenleaf on evidence, under the heads of '* Penalty" 
and *' Damages." This we offered to do by these pleas, but the 
Court would not allow it. 

The consideration, in this case, was not merely the purchase by 
EBioU of the property named, but the payment of the purchase 
money. We allege in one of these pleas that a deed was made for 
the lot, and that the purchase money was not paid. It was in the 
power of Elliott to sell, and an innocent purchaser would hold dis- 
charged from any lien for the purchase money. Was it also in his 
power to refuse to pay the money and still demand his penalty? 
We think not. The non-compliance by either party with his part 
of the contract, puts it in the power of the other to consider the con- 
tract at an end. Agreements like that under consideration, are 
against public policy, as being in restraint of trade. Courts regard 
them with jealousy, enquire into their consideration, and if that is 
not adequate will hold them void. If made to create a monopoly 
and to prevent fair competition, no remedy will be granted. The 
8th plea avers that there was no adequate consideration. 

The 9th plea avers that before any breach Elliot allowed, licensed, 
authorised, and permitted Miller again to practice medicine. Two 
questions present themselves under this plea: Ist. Was the defend- 
ant bound to show in his plea the evidence of the license? We 
think not. Many contracts are required by statute to be in writing, 
but this fact is matter of proof and need not be averred in the plead- 
ings. 2d. Could Elliott license the defendant to practice medicine, 
&c., by parol, or must it be in writing? I know of no principle of 
law which requires such a license to be in writing. One can author- 
ise another to go upon his land, or can sell his land by parol, and if 
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the purchaser take pofNsessioii under the contract, the vendor cannot 
afterwards treat him as a trespasner. It was contended below, that 
as this was a sealed agreement, it could not be altered by parol. 
This we deny. The time of performance of specialties may be so 
extended. Fkmmbig v. QUberty 3 Jdm. 528; 8 id. 189. There is 
conflict in the authorities as to the power of changing written and 
sealed instruments by parol, but it is broadly laid down in Dearborn 
V. Crossy (7 Cowen, 48,) that bonds or other specialties may be dis- 
charged or released by parol. 

The defendant asked the Court to charge the jury, that the recital 
in the bond as to the consideration was not conclusive upon him. 
This the Court refused to do. We think it is the law. The well- 
established doctrine is, that the consideration stated in deeds or other 
instruments is not conclusive, and that the party may show the true 
consideration. 

The Court also erred in instructing the jury, that the sum stated 
in the bond should be regarded as liquidated damages, and not as a 
penalty. 

Ryman, contra: — 

The Ist plea is non inf regit conventionem^ and is a bad plea, for the 
reason that it presents or raises, for the determination of the jury, 
a question of law, namely, what act constitutes a breach of the con- 
tract sued on. 

The 4th plea alleges that the bond was executed under a mistaken 
view of its legal effect, made or created in the mind of the defend- 
ant by the plaintiff. The defendant cannot be permitted to allege 
his ignorance of the law, for the purpose of showing that he was de- 
ceived. RusscU V. Branham^ 8 Blackf. 877. 

The 5th plea attempts to incorporate into the condition of the 
bond, a contemporaneous parol agreement between the parties, 
varying, materially, the condition appended to the bond and made a 
part of it. That cannot be done. All prior and contemporaneous 
agreements and interlocutions between the parties, on that subject, 
are, in legal contemplation, merged in the bond. 

The 6th plea states, that the bond was executed by the defendant, 
in consideration of the purchase by the plaintiff of four lots in the 
town of Fairfieldy and the payment of the purchase money by the 
plaintiff as follows: 110 dollars down, 100 dollars on or before the 
25th of December J 1842, and 300 dollars on or before the 25th ofDe- 
cemberj 1843, and for no other consideration; and it is averred that 
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the plaintiff did not pay the purchase money aforesaid, at the times 
when the same became due, but neglected to pay, &c.; and so, the 
plea concludes, the consideration of the bond has wholly failed. 

This plea does not answer all it professes to answer. If, as is 
stated in the plea, the bond was made in consideration of the pur- 
chase of said lots, and the payment of 1 10 dollars down, and the un- 
dertaking of the plaintiff to make the two other payments at the 
times stated, his failure to make the deferred payments at the times 
stated, does not constitute an entire failure of consideration. The 
plea is, therefore, bad. 

The 8th plea is so obviously defective that I will not trouble the 
Court with a remark upon it. 

The 9th plea states, that after the execution of the bond, and 
after the 10th day oiJune^ 1842, and before the commission of any 
breaches, the said plaintiff allowed, licensed, permitted, and con- 
sented, that the defendant should practice medicine, &c. The fact 
that the plaintiff may have licensed the defendant, at the time 
stated, to practice his said profession on a particular occasion with- 
in the limits prescribed, was no justification for his regularly carry- 
ing on and practicing his profession as stated in the declaration. 
The plea should show that the defendant practiced medicine, as 
stated in the declaration, by the leave and license of the plaintiff 
first given and granted. The object of the contract between the 
parties was, to secure the plaintiff against competition in that dis- 
trict of country, and not against a single act of the defendant which 
could do the plaintiff no injury. The plea is also bad because it 
does hot show that the defendant was absolved from his obligation, 
by an instrument of equal dignity with the one by which he had 
bound himself. 7 Blackf. 120. 

The 11th plea is bad for the same reasons stated against the 
validity of the 5th. 

The 10th and 12th pleas do not require notice. 

Blackfosd, J. — *^ The first plea alleges, that the defendant had 
not broken his said covenant, in manner and form as the plaintiff 
had above thereof complained against him; concluding to the coun- 
try. We think that upon the authority of the case of The Slate v. 
ScoU and Others, (6 Blackf. 263,) the demurrer to this plea (the de- 
murrer being general) should have been overruled. The plea is a 
substantial denial of the breaches. 

^ The fourth plea states, that the bond was executed under a mis- 
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taken impresBion of its legal effect, made on the defendant's mind 
by the plaintiff. This is a bad plea. Russdl v. Branham^ 8 Blackf. 
277. 

'^ The fifth plea states, that the defendant sold his real property 
in Faxrfidi to the plaintiff for 510 dollars, and that in consideration 
therefor, and in consideration of said writing obligatory by the de- 
fendant, the plaintiff agreed to pay the defendant said 510 dollars 
as follows, to wit, 110 dollars in hand, 100 dollars on or before the 
25th of December J 1842, and 300 dollars on or before the 25th of De- 
cembeTy 1843; and that it was farther agreed in consideration afore- 
said, by and between the parties, that on the plaintiff's failure to 
pay either of said sums of money, at the time the same became due, 
the bond should be void. Averment that the plaintiff did not pay 
said sums of money or any part thereof when the same became due, 
but wholly neglected and refused to pay the same, or any part 
thereof. 

^According to this fifth plea, the bond sued on was given not 
only in consideration of the plaintiff's purchase of the Faoprfidi 
property, but also in consideration of his punctual payment of the 
price as the instalments became due. But according to the bond it 
was the purchase of the property, and not both the purchase and 
the punctual payment of the price, that was the consideration of 
the bond. The contract, therefore, as described in the plea, was a 
different one from that described in the bond. But the defendant 
cannot be allowed thus to contradict the statements in his own 
bond. He is estopped by the bond from setting up such contradic- 
toiy matter; and as the matter of estoppel appears on the face of 
the declaration, the plaintiff may take advantage of it on demurrer 
to the plea. TrmOe v. The SUOe, 4 Blackf. 435; Dove v. ESdwdl, 
id. 553; Beckett v. Bradley^ 7 Mann & Grang. 094. 

^ The 6th, 8th, 10th, and 11th pleas are liable to the same olgeo- 
tion with the 5th. 

^^ The 9th plea, is a plea of leave and license, not alleging the 
leave and license to have been given by deed. That plea cannot 
be sustained. The following case is against it. Debt on bond, 
whereof the condition (after reciting that the defendant had, by in- 
denture between the parties, for the considerations therein men- 
tioned, sold and asssigned to the plaintiff a lease, &c., of the mes- 
suage and premises thereby demised, situate in ToUenham Court 
Roadf then in the defendant's occupation, dec.), was, that the defen- 
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daiit should not at any time or times thereafter, &c., open, keep, 
hold, or maintain, &c., a shop in the chandlery line, or as a general 
shop-keeper, or dealer in coals, wholesale or retail, or otherwise, in 
Tottenham. Court Boad^ or within the distance of three quarters of a 
mile from the said shop and premises, in Tottenham Court Road 
aforesaid. Breach, that the defendant did on his own account open, 
hold, keep, and maintain a shop, as a jdealer in coals in Tottenham 
Court Roadj within the distance of three quarters of a mile from the 
said shop and premises. The defendant pleaded that he, the de- 
fendant, by the leave and license of the plaintiff, did, on his own ac- 
count, open, hold, keep, and maintain a shop, as a dealer in coals in 
Tottenham Court Road as aforesaid, within the distance of three 
quarters of a mile from the said shop and premises. Demurrer to 
the plea. Dallas^ C. J., said: ' We have not a grain of doubt upon 
this case^ To argue with effect, the defendant must contend that a 
covenant, that is an obligation by deed, can be discharged without 
deed by license in writing. Brodick v. Thompson^ (8 East, 344,) is 
in point; and Thompson v. Brown^ (7 Taunt. 656,) lately decided in 
this Court, governs the present case.' Judgment for the plaintiff. 
Sdlers v. Bickford, 8 Taunt. 31. The same, principle is recognised 
by this Court in Woodruff^ v. Dobbins, 7 Blackf. 582. 

*^ The 12th plea alleges, that the bond was not understood by the 
parties as obliging the defendant, in case of a breach, to pay. 1000 
dollars as liquidated damages; and that the plaintiff had not been 
damnified by the defendant's practice of medicine. This plea is too 
plainly bad to require any fiirther notice. 

'' The defendant objects to the declaration on the ground that the 
assignment of breaches is too general ; we think, however, that the 
assignment is, in substance, sufficient. 

" The next question in the case arises from an instruction of the 
Court to the jury, which was objected to by the defendant. That 
instruction was, that if the jury should find the issues in fact for the 
plaintiff, they must assess the damages at 1000 dollars. This in- 
struction is unobjectionable. Here the defendant agreed, for a 
valuable consideration, that if he should, after a specified time, 
practice medicine, &c., within certain limits, the plaintiff should re- 
cover of him 1000 dollars as liquidated damages. There is nothing 
in the case to show, that the parties did not intend that which is thus 
so clearly expressed. There is a late case very similar to this. It 

was a suit on a covenant not to carry on a certain business within 
35 
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certain bounds; and the defendant, for his observance of the cove- 
nanti bound himself to the plaintiff in the sum of £5000, as and by 
way of liquidated damages and not of penalty. It was held that, 
in case of a breach, the plaintiff was entitled to the £5000. Parke^ 
B., said: ' The principle is, that although the parties may have used 
the term ' liquidated damages,' yet if the Court can see from the 
whole of the instrument taken together, that there was no intention 
that the entire sum should be paid absolutely, on non-performance 
of any of the stipulations of the deed, they will reject the words and 
consider it as being in the nature of a penalty only. In Kmile v. 
Fbrren^ (6 Bingh. 141,) there was a stipulation that the plcdntiff 
should pay the defendant 81. 6s. 8d. during every night that the 
theatre should be open for performance; and the object of the deed 
was, to secure the defendant's performing regularly; and there the 
Court rejected the words * liquidated damages,* because it was ab- 
surd to suppose that the parties intended the whole sum of £1000 
to be payable by the plaintiff, if he once omitted to pay the defend- 
ant his 31. 6s. 8d. But here there is a distinct agreement by the de- 
fendant to pay the sum of £5000, if he sets up in business in any 
place within the prohibited limits. The parties stipulate, in cases 
of this kind, for the payment of a certain sum of money absolutely, 
from the difficulty of ascertaining the precise amount of the damage 
they may suffer from a breach of the covenant.' Crreen v. PricCy 13 
Mees. & Welsh. 695. There is a still later case to the same point. 
Sainter v. Furguson, Eng. Court of Comm. Pleas, April, 1849, 7 New 
York Leg. Obs. 198. See also Hamilton v. OvertoUy (6 Blackf. 206,) 
where the same doctrine is recognised. 

'^ We have now examined the material questions raised in this 
cause. There is but one error in the proceedings; and that is the 
sustaining of the demurrer to the first plea. That plea, which was 
a denial of the breaches, would have obliged the plaintiff to prove 
one of the breaches, at least, before he could recover. The pleas of 
fraud, and of no consideration, upon the issues on which the cause 
was tried, admitted the breaches. It must be presumed, therefore, 
that the defendant was injured by the erroneous judgment against 
the validity of his first plea." 

Judgment reversed^ &c. 



OP THE STATE OF INDIANA. 275 

FORKNER V. PCJBL. 

CoHTRACTS. — ^The plaintiff having contracted to plaister a house for a certain tpecified price, 
had not finished, nor shown a sufficient reason for not finishing the whole, and was, there- 
fore, not entitled to recover for the work done. 

ERROR to the Wajfne Circuit Court. 

Assumpsit by Forkner against Purl. Trial before a justice of the 
peace and judgment for the plaintiff. Appeal to the Circuit Court, 
and judgment for the defendant. 

It appeared by the instructions, that the suit was for the value of 
certain plaistering done by Forkner for Purl^ but the evidence was 
not set out in the record. 

The Court instructed the jury as follows : — 

If the plaistering was done under a written contract, by which 
Forkner agreed to plaister a certain house for Purl, for a specified 
price for the whole, and Forkner voluntarily abandoned the work be- 
fore it was finished without fault on the part of Purl, they should find 
for the defendant. 

If Purl failed to furnish materials as he had agreed to do by the 
contract, or refused to permit the plaintiff to finish the work after he 
had began it, they should find, for the plaintiff, the value of the 
work done ; but if the plaintiff ran out of lime, and the defendant 
failed to furnish him lime for half a day, but then furnished it, it 
would not be such a failure to furnish materials, as would authorise 
the plaintiff to abandon the contract and recover for the work done. 

If the woric done was accepted by the defendant, the plaintiff may 
recover for its value, but the fact that it was done on the house of 
the defendant, on his premises, so that the defendant was obliged to 
use it or tear it off, would not be evidence of such an acceptance, as 
to make him liable to pay for it, if the plaintiff voluntarily aban- 
doned the contract. 

Newmany for the plaintiff in error. 
/. B. Jvliany contra. 

Per Curiam. — ^*' We cannot say these instructions were erroneous, 
as they may have been proper under the evidence, which is not be- 
fore us." 

Judgment affirmed^ &c. 
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Thb State v. Bbasd and Another. 

Evidence.— The recitals contained in the preamble of a private statute, may be firima facia 
evidence, as between the perMin for whose benefit the act was passed and the State, but 
they are not conclilMve evidence oi' the facts so recited. 

CoMTiLACTs.— For labor performed not poisuant to the contract, there can be no recovery under 
the contract 

ERROR to the Tippecanoe Court of Common Pleas. 

This was a suit by Jesse and Elias L, Beard against the State of 
Indiaria^ instituted under an act of the legislature passed on the 11th 
of Fdmmryy 1848. The object of the suit, was to recover the dif- 
ference between the value of an amount of state scrip, received by 
them in payment for work done on Section No. 5, of the Wabash and 
Erie canal, west of Lafayette^ and an equal amount of par funds. It 
was commenced before hwien Barbour^ Esq., the conmiissioner ap- 
pointed as required by said act. The conunissioner awarded to the 
Beards 11,689 dollars and 88 cents. They appealed to the Tippeca- 
noe Court of Common Pleas, where the award was increased to the 
sum of 13,493 dollars and 36 cents. The State brought the case by 
writ of error to this Court. The material facts, as shown by the 
bills of exceptions are stated in the following opinion. 

A. S. White ^ W. W. TFicA, for the State. 

Lockwoody contra. 

Peiwns, J. — ^^ The Beards^ the plaintifis below, gave in evidence 
a contract, under seal, made between Joseph Bener and Noah Nobkj 
en the 7th of June, 1839, by which Reiier was to construct section 
No. 5, of the Wabash and Eric canal, west of Jjcfayette, for the con- 
sideration stated in the contract. The work was to be commenced 
by the 1st of Jidy, 1839, and finished by the 1st of November, 1840. 
The contract contained the following provision : — 

'^ ' It is further expressly agreed, that the party of the first part, 
{Bener) shall not sub-contract any portion of the work without the 
consent of the acting commissioner, but shall constantly superintend 
in person the work herein specified, and all parts of it (except so far as 
sickness or other unavoidable accident may prevent), and a failure to 
comply with this requisition, shall be considered and adjudged a fo^ 
feiture and abandonment of this contract on the part of said 
party.' 

" And this further provision : That an inspector might be appoint- 
ed by the acting commissioner to observe the progress of the work, 
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and with power to declare the contract forfeited, if, in his opinion, 
the work should not be properly executed, or not likely to be com- 
pleted by the time fixed by the contract; and on his so declaring, the 
commissioner might re-let the work to any other contractor. 

" The Beards proved, that this contract was assigned by Rener to 
them on the 25th of Novembe?^ 1839, which was according to the state- 
ment of Judge Crane, after the State had suspended operations on 
the public works for want of funds, — that suspension having occur- 
red, earlier, in the same month. See Acts of 1839, p. 80-81, This 
assignment was sanctioned by Jesse L. WiUiams, commissioner, on 
the 8th of March, 1841. They also gave in evidence, admitted by 
consent of the opposite party, this certificate : — 

" * PerrysvUle, Jvly 11th, 1848. I, James Blair, do hereby certify, 
that receipts for work done on Section 5, on W. and E. canal, west 
of JjE^ayette, and bearing date as follows, to wit: Aug, 1st, 1842, for 
7,585 dollars ; Sept, 26th, for 4,610 dollars; Oct. 27th, for 1,855 dol- 
lars ; Dec. 4th, for 7,534 dollars; Dec. 15th, 1842, final estimate for 
2,145 dollars and 76 cents; are duplicates of receipts for canal land 
scrip paid by me, acting commissioner of the Wabash and Erie 
canal in 1842, to /. ^ E. L. Beard, for work done on Section 5, as 
above specified. James Blair. ^ 

''Also, the following certificate, admitted by like consent as the 
former : 

" * This is to certify, that /. 4* E. L. Beard have completed Section 
No. 5, of the extension of the W. and E. canal to my satisfaction ; 
and that when they received the last payments, and signed the re- 
ceipts in fiill, for work done on that section, they objected to siting 
said receipts, sa}ring they wished to bring a claim before the legisla- 
ture. W. J.' Ball, Eng. W. and E. canal.' 

" The Beards also proved that the canal lettings under the act of 
1842, were in May of that year, and that they commenced opera- 
tions on Section 5, in the fbre part of the ensuing summer. They 
proved the depreciation of the scrip. They also gave in evidence 
the act for their relief. Its preamble is as follows : 

" * Whereas, it appears to the General Assembly, that on the 7th 
day of June, 1839, Joseph Rener entered into a contract with the 
board of internal improvements of the State of Indiana, for the con- 
struction of Section number five, of the Wabash and Erie canal, 
which said contract was duly transferred by said Rener to the said 
Jisse L. Williams, acting commissioner of said canal. And whereas, 
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by the terms of said contracti the State of Indiana was bound to 
make payment for said work in good money or par funds ; and 
whereas, it also appears that the said /. 4* ^* ^' Beard were indu- 
ced to undertake said work, by the expectation of their being paid 
therefor in par funds — ^that they incurred large ^xpenseS) in prepar- 
ing to execute said work, prior to the toUspension of the public works, 
generally, by said board, — that under said general suspension they 
were required to suspend said work^^^that on the resumption of the 
work on said canal, the said /. 4" ^'^' Beard, by the advice and di- 
rection of William J, Ball, engineer on said canal, went on with 
their said contract^ under the expectation that the State would com- 
ply therewith, and performed a large portion thereof before receiving 
any pay therefor, — that there being no par funds of the State to pay 
their estimates, said /. 4* ^' ^* Beard were obliged to receive the 
same in the depreciated currency called canal scrip, which they did 
imder protest, reserving the right to look to the State for indemnity, — 
and that said /. Sf E. L. Beard have fully fulfilled their part of said 
contract, and were paid therefor wholly in said depreciated currency: 
Therefore, &c.' 

<' Section 1st, of said act, enacts that the governor shall appoint 
a commissioner, whose duty it shall be to examine and adjust such 
claim, and after hearing the evidence relating thereto, to ascertain 
and determine what sum, if any, is justly and equitably due and 
owing from the State to said ' Beards ' on account of said contract. 

" Section 4th, requires the governor to employ counsel for the 
State. 

" Section 5th, provides that the Beards shall pay the costs. 

" Section 6th, is as follows : — 

<* < Said commissioner shall be a man of good legal attainments, 
and in the investigation of such claim, and in deciding on the rights 
of the parties, and making up the judgment, be governed by all the 
rules of law and evidence that govern courts of justice in cases be- 
tween private persons, as far as the same are applicable.' 

*' Sections 7th and 8th, provide for an appeal ; and Section 9th, 
declares the act in force, &c. 

" The Beards did not prove either that Rener, or that they com- 
menced working, or offered to commence, on Section 5, of said canal, 
before the summer of 1842 ; nor did they show any excuse for Rener's 
not commencing before November ^ 1840. 
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*' Such, we believe to be a full and fair statement of the case, and 
upon it, the question arises, are the Beards entitled to recover any- 
thing from the State of Indiana? Before we can arrive at a general 
conclusion on this question, we must determine the character of the 
act of the legislature under which this suit was commenced. And, 
first, of the preamble ; are its recitations conclusive admissions of 
the matters recited? It is so insisted by the counsel for the Beards. 
If this doctrine be true, we me^y remark, this suit, perhaps, must 
fail, because the preamble, in the copy of the act furnished this 
Court, and as printed by the state printer, recites, that the contract 
of RencTy under which it is alleged the work in question was per- 
formed, was assigned to Jesse L, Williams and not to the Beards^ 
while the Beards^ on the trial, rested their right to recover very much 
upon the fact, as proved, that said contract was assigned to them. 
If Williams had the contract, he, perhaps, should pay the Beards for 
the work performed. But this fact is unimportant, as we do not 
think the preamble is conclusive. We think, the most that the au- 
thorities establish is, that it is admissible in evidence, and may be 
prima facia true. In Thomas's Coke, (top paging 22,) it is said : * By 
the authority of our author (Sec. 13) the rehearsal, or preamble of a 
statute is to be taken for truth ; for it cannot be thought that a stat- 
ute, that is made by authority of the whole realm, as well of the 
king as of the lords spiritual and temporal, and of all the commons 
will recite anything against the truth.' jln The King v. Sutton, (4 M. 
& S. 532,) the King's proclamation, and the preambles to two public 
acts of Parliament, (which acts, indeed, the Court would be bound, 
exoffUAoyto notice), containing certain recitations; were given in evi- 
dence. Upon a motion for a new trial for this, among other causes, 
Lord EUenbortmgky C. J., said : ' I do not say how far this evidence 
was conclusive ; I only say that it was admissible.' Le Blanc, J., 
said : * I cannot see, therefore, any ground on which these public in- 
struments could be objected to as inadmissible.' Baily, J., said : 
* The preambles to the two acts of Parliament, I think, are still more 
free from objection than the proclamation, and they assume, as facts, 
that outrages did exist. When we consider in what manner an act 
of Parliament is passed, and that it is a public proceeding in all its 
stages, and challenges public enquiry, and when it passes, is, in con- 
templation of law, the act of the whole body, it seems to me that its 
recital must be taken as admissible evidence, and, in this case, was 
confirmatory evidence.' See also, Brazen-nose College, Oxford, v. 
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The Bishop of SdiAary, 4 Taunt. 831 ; Dme v. Greyy 2 T. R. d58; 
and 10 Serg. & R. 269. 

'' In Elmendorf v. Carmiduds, (4 Litt. 472), the Court says : ' The 
facts recited in the preamble of a private statute, may be evidence 
between the commonwealth and the applicant, ortheparty for whose 
benefit the act passed. But as between the applicant and another 
individual whose rights are affected, the facts recited ought .not to be 
evidence.' We indulge in another quotation from this case, though 
not directly in point. ' We well know that such applications are 
made, frequently, ex parte; and if they are not entirely so, but the 
party affected appears and resists the statute, it is very questionable 
whether the facts recited ought to be evidence in a future contest. 
The legislature, in all its enquiring forms, by committees, makes no 
issue, and in their discretion may, or may not, coerce the attendance 
of witnesses, or the production of records, and are, frequently, not 
bound by those rules of evidence applicable to an issue properly 
formed, the trial of which is an exercise of judicial power. Once 
adopt the principle that such facts are conclusive, or even prima fa- 
cia evidence against private rights, and many individual controver- 
sies may be prejudged and drawn from the functions of the judiciaiyi 
into the vortex of legislative usurpation.' And again: ^ Hence 
such a preamble as the present, ought in iuch a controversy^ to be 
taken to answer the purposes for which it was intended, that is, aa 
apology for the passage of the act, and the reason why the legisla- 
ture so acted. Such a preamble is evidence that the facts were so 
represented to the le^slature, and not that they are really true.' 

" These authorities, certainly, do not require us to go further than 
to say, that the recitations in the preamble, in this cas^, were ad- 
missible in evidence, and imcontradicted or unquaUfiedy might be 
prima facia evidence of the truth of the matters recited ; and it cieenui 
to us, that no one who has observed the manner in which acts like 
the present are generally passed, in this country, would wish to give 
the recitations in their preambles a higher character. 

'* Another enquiry, preliminary to the final one, to be determined 
is, as to the principle by which the commissioner and, of course, the 
Cpurt, were to be governed in examining this alleged claim of the 
Beards. It is said that the act under which the examination wsn 
made settles the point, that they were to recover the difference be- 
tween the value of the scrip and par funds, and that the commis- 
sioner and Court were only to ascertain the amount of scrip received. 
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its depreciation, and calculate the difference between it and par 
fhnds. We do not concur in this view. The act provides that the 
commissioner shall be a man learned in the law, — ^that competent 
counsel shall be employed on the part of the State, — ^that an appeal 
may be taken to the county Court, and consequently, under the laws 
of the State, to this Court. Why all this, if a simple arithmetical 
calculation only was intended to be made? A broker's clerk would, 
probably, have more expeditiously and accurately performed such a 
duty than the learned lawyer. But further, the act is express on 
this point. We have no occasion to resort to the preamble, as a 
' mean,' as Lord Coke has it, vin supra^ '* to find out the meaning of 
the statute,' or to any other source than the act itself. It provides 
that the commissioner shall * ascertain and determine what sum, if 
any, is justly and equitably due and owing from the State,' &c., and 
that in investigating the claim and deciding on the rights of the 
parties, he shall * be governed by all the rules of law and evidence, 
that govern courts of justice in cases between private persons, so 
far as the same are applicable.' The prea^lble, in this case, should 
we look to it, contains nothing to diminish the force of this language. 
It is urged that the executive construed the act, as above contended 
for by the counsel for the Beards ^ and on that ground vetoed it, — 
that the legislature passed it, notwithstanding, and that hence, the 
legislature so construed it. It is unnecessary for us to notice this 
argument, but we may say, that we think, on this point, it is equally 
just to infer that the law was passed over the veto, because the leg- 
islature thought it not fairly liable to the construction which had 
been, in caution, suggested. We think, by the act under considera- 
tion,, the legislature meant to say : ' The Beards come here alleging 
a claim against the State. We are not going to decide upon it, but 
will authorise them to sue her ; and if they can establish their claim 
according to law, it shall be paid.' 

^^ Such being our views of the preamble and act in question, this 
general question only remains to be determined ; does the evidence 
in the case, including this preamble and special act as a part of it, 
show a legal claim on the part of the Beards^ against the State of 
Ifidiana to any amount? If they are entitled to any thing, we can- 
not say over the finding of the Court below upon the evidence, that 
they should recover less than the sum awarded them in the Common 
Pleas. The evidence shows that Bener^ as whose assignees the 

Beards claim, could not assign his contract, as was done in this case, 
36 
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without the consent of the acting commissionery (for if he could not 
sob-contract any part of the work he could not assign the whole of 
it), — ^that that consent was not given till the 8th oiMarch^ 1841, and 
that, consequently, then was the time when the Beards legally came 
into possession of said contract. It must follow, of course, that 
they could not properly have made preparations, as alleged in the 
preamble, for performing the work prior to that time, and that they 
were not required, as is likewise alleged in the preamble, to suspend 
operations on said contract at the general suspension in November^ 
1839, for that occurred before Bener had even attempted to assign 
to them the contract. The evidence does not show that operations 
had been commenced by any one at the time of the assignment, nor 
that they were commenced till the summer of 1842. It does show 
that the work, by the contract, was to be commenced July 1st, 1839, 
and finished November 1st, 1840. It thus shows, thatteng before the 
Beards performed the work in question, the contract of Rener was a 
dead letter, by the default, as to performance of the parties, so far 
as it could give the Beards any right against the State, for labor al- 
leged to have been subsequently performed under it. The law is 
well settled that for labor peribrmed, not pursuant to the contract, 
there can be no recovery under the contract. The evidence further 
shows that the work was commenced in the summer of 1842, direct- 
ly after the lettings of that year, and finished in the following De- 
cember; and was paid for in scrip issued under the act of January 
Ist, of the same year, which scrip was received in payment without 
objection ; for taking the statement in the preamble and the certifi- 
cates of BaB and Blair together, we must conclude that the Beards 
did not object to the reception of the scrip in payment, at the times 
when it was received, but that, aftier receiving the last payment, they 
objected to signing the final receipts, saying they wished to bring a 
claim before the legislature. They* did not say this claim was on 
account of depreciated scrip, nor did they say for what it was. The 
evidence also shows, that no undue proportion of labor, as alleged 
in said preamble, was performed before a payment in proportion 
was made, and that if there were any representations that cash 
might be expected for constructing the section undertaken, they 
were made by a person, who, the Beards knew, or ought to have 
known, had no authority to excite hopes of that kind. Indeed, the 
only rational inference to be drawn firom the facts, is, that the Beards 
went on, in the summer of 1842, and constructed Section 5, of the 
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canal, with the tacit understanding of ail parties, that the contract 
they held from Bencr should govern, as to the manner of performing 
the work and the price to be paid for it, and that the payment should 
be made in canal scrip. It was either thus or without any contract, 
that the section was constructed. There is nothing that will justify 
placing the claimant in this case, upon any different footing from 
that occupied by the contractors on the same canal at the lettings 
in 1842. If the Beards can recover the depreciation of the scrip, so 
can they. If they cannot, neither can the Beards. Could then, 
those contractors, generally, so recover? It seems to us that we 
need not occupy much time upon this point. The law under which 
those contracts were taken and executed, {Acts of 1841, p. 24) and 
of which all were bound to take notice, expressly enacted that the 
State should not pay any more money, or be further taxed, for labor 
performed on said canal, but that all such labor should be paid for 
in scrip based upon the lands granted by Congress for the construc- 
tion of that work, and required the commissioner in charge of the 
canal, to give public notice of these facts at the letting. Now, it was 
a voluntary thing, if any one undertook, including, at that time, the 
Beards^ the construction of a section of that canal. And if he did 
so, would he not be bound by the conditions of the act mentioned, 
as to payment? Had the commissioner any power to stipulate other- 
wise, and were the contreu^tors not bound to know that ? If one 
person employs another to do a piece of work, and, by the agree- 
ment, it is to be paid for in a horse, or other specific article, and 
there be no fraud or warranty, b not the employee bound to be sat- 
isfied with the specific article, even though it turns out to be of less 
value than he supposed? Did not the Beards go on in this case 
upon a forfeited contract, under the law declaring that the pay should 
be in a described specific article ? We confess that we see neither 
law nor equity in their claim. The judgment of the Court below 
must be reversed." 
Judgment reversed^ &c. 
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Eluott and Another v. Lewallek and Others. 

Vehdos and Vuwceaseml — ^An aBsignee of the yendee of an equitable rig^t to a oonyesrance of 
a tract of land, the vendor not being privy to the contract of assignment, can only ask to be 
substituted in the place of his assignor to demand a deed, and if the assignor had not per- 
formed his part df the contract, and therefioie, could not demand a deed, neither can his 
assignee. 

EvmENCE.— The interest of a witness is hostile to the party by whom he is called, when, in 
the event of the success of the opposite party he could not be liable to a greater amount tlian 
320 dollars, and in the event of the success of the party by whom he was called, he would 
be liable to pay 500 dollars,— and his testimony cannot be objected to in such case, on the 
score of his interest 

ERROR to the FrarMin Circuit Court. 

WiBiam EUioU and Sdomon Meredith filed a bill in chanceiy 
against David LewaUeny Jonathan Macy^ and Thaddeus Owen^ for the 
specific performance of a contract for the sale of a tract of land con* 
taining forty acres. The bill alleged that on the 25th of Aprily 1836, 
LeuxdleUf being the owner in fee simple, sold said tract to Macy; that 
Jdacy^ on the 27th of May^ 1838, sold the same to Owen; and that 
Oweny on the 10th oiJanvaryy 1840, sold it to the complainants; that 
no deeds or writings evidencing the contracts were executed, but 
that full payment of the purchase money was made, and possession 
taken, by the purchasers at each sale, and that LewaUeny Macy^ and 
Owen had refused the demand of the complainants for a con- 
veyance. 

LewaUen and Owen made default. Macy answered. He admitted 
that LewaUen sold the land to him, received payment, pift him in 
possession, and was to make a deed to him or to his order upon re- 
quest. He said he sold the land to Owen on the 24th of Jtdyy 1839, 
in consideration of the assignment, by Owen to him, of a promissoiy 
note drawn by one Isaac Chranby in favor of Owen^ for the payment 
of 320 dollars with interest on the 25th of December y 1840; and that 
though there was nothing expressly agreed upon as to the convey- 
ance, it was his intention to procure a deed to be made by LewaUen 
to Owen as soon as said note was paid. He denied that he had re- 
ceived payment of said note or any part of it, or any payment 
whatever under the contract with Owen, He further said he had no 
knowledge of the maker of the note, and that though he had made 
diligent search he could not find him, and so apprised Owen soon 
after the maturity of the note, who then promised to make othct 
provision for the payment for the land, but failed to do so. 
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There were three depositions used: 

John P. EUiott testified, that after the complainants had purchased 
of Owen, at their request, he called upon Macy and demanded a 
de6d}^^that in a conversation which ensued, he understood fi*om 
Macy that the purchase money was paid, — that he enquired of Macy 
if all was right, and if there was any objection to his making a deed 
to the complainants, and Macy answered that every thing was right, 
and he would make a deed in a short time. 

William Patty deposed, that the complainants had sold the land, 
with other lands, to him; that about the time of the sale to him (in 
1840, or 1841,) he met Macy in presence of the complainants and 
otibers, and some conversation arose as to the conveyance of the 
land in controversy; that Macy said the matter was arranged, he 
had received payment and would make a deed to the deponant. 

The third deposition was that of Owen, one of the defendants. It 
wan objected to, by the complainants, on the ground that he was in- 
terested, but the objection was overruled. He testified that after he 
had assigned the note to Macy, he collected the money due upon it 
^m Granbyy without Macy^s knowledge or consent, and that he 
never paid Macy anything. He said that after itfoc^ became dissat- 
isfied with the note, he {Ow&n) proposed to transfer to Macy a judg- 
ment in the Henry Circuit Court for 180 dollars, but Macy refused to 
receive such transfer in full payment for the premises, and that he, 
therefore, went to the complainants, who agreed to take the judg- 
ment lliemflelves and relinquish the land; that he, accordingly, as- 
signed the said judgment to them, and, as he had understood, they 
had received payment of the amount due upon it. 

Upon the hearing, the bill was dismissed. 

Rariden, Newman, and Matsan, for the plaintiffs in error, contended 
that it was sufficiently proved by the depositions of John P. EUiott 
and Patty f that Macy had received payment of the purchase money 
due by his contract with Owen, and that the deposition of Owen 
should have been suppressed. 

Parker, contra. 

Smtth, J. — ^^^The complainants contend that the deposition of 
Owen should have been excluded. It appears that it was taken to 
be read on behalf of Macy, without an order of the Court having been 
for that purpose first obtained, but as the objection was not made in 
the Circuit Court, the right of the complainants to object to it on 
that score, must be considered as waived. Indeed, there was an 
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agreement by the parties, that no objection should be taken to its 
admission, except upon the ground of the depoQants interest. 

" The motion to suppress this deposition, on the ground that Owen 
was interested in the event of the suit, was properly overruled. His 
testimony is evidently against his interest. By proving that the 
complainants acquired no title to the land in controversy by their 
purchase from him, he renders himself liable to refund to them the 
amount of the purchase money paid him, which is stated in their 
bill to have been 500 dollars, while in tihe event of their succeeding 
in establishing a title, the extent of his liability to Macg could not 
exceed the amount of the note for 320 doUars. His position, in this 
respect, is not altered by his testimony relative to an agreement of 
the complainants to relinquish the land, in consideration of the as- 
signment of a judgment, as such an agreement was void under the 
statute of frauds, and he does not say that under this new agree* 
ment the complainants put him in possession, so as to render such 
a verbal contract valid. 

^' The testimony of Ouxm being thus properly admitted, the com* 
plainants must fail, as they had to depend upon the right of Otoenj 
their assignor, and if he could not enforce a specific performance by 
Mucy and LewaUeUy neither could tihey. It is not proved, nor, indeed, 
charged, that Macy or LetoaUen was in any manner privy to their 
contract with Oioen; they, therefore, acquired no equity firom the lat- 
ter greater than he himself possessed, and, at the time of filing their 
bill, could only ask to be substituted in his place, for the purpose of 
demanding the conveyance to which he would have been entitled 
but for his assignment of his equity to them, (hven^ then, having not 
only failed to pay the consideration of his contract with Mcuyj — and 
upon this point his own positive testimony leaves no room for 
doubt, — but having fraudulently collected the proceeds of the note 
which he assigned as such consideration, it can scarcely be neces- 
sary to say, that neither he nor any other persons entitled merely to 
be substituted in his place, can demand the aid of a court of equity 
to enforce a conveyance of the premises in question." 

Decree affirmed^ &c. 
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Gants v. Vinasd. 

Srjiiisou— To sustain a plea of justification, the jury should have the same amount of eyi- 
denoe, as would be sufficient to convict the plaintiff upOQ a criminal trial lor the aSance 
charged. 

ERROR to Uie Pvlaski Circuit Court. 

Slander, for charging the plaintiff with having committed perjury. 
Pleas : — ^Not guUty, and justification. Judgment for the defendant. 

After the evidence was concluded, the plaintiff asked the Court to 
instruct the jury, that to sustain the defence on the ground of justi- 
fication, the jury should have the same amount of evidence as would 
have been sufiicient to convict the plaintiff of perjury, if he had 
been upon his trial for that offence. The Court refused to give this 
instruction, and told the jury that this was a civil case, and that in 
civil cases the jury might judge from a preponderance of testimony, 
while in criminal cases they must be satisfied beyond a reasonable 
doubt to convict. 

W. Wright, for the plaintiff in error. 
PraUy contra. 

Per Curiam. — ^^ The instruction given was erroneou3. That re- 
quested by the plaintiff, was in accordance with the law applicable 
to the question put in issue by the plea of justification, and the evi- 
dence in the case. LarUerv. McEwen, 8 Blackf. 495." 

Judgment cffirmed, &c. 



Blair v, Russell. 



APPEAL from the Porter Circuit Court. 

In this case, on the first trial, the plaintiff obtained judgment. At 
the next term of the Court, according to the record, the Court grant- 
ed a new trial on the motion of the defendants. 

Hdd, That the Court could not thus vacate the judgment render- 
ed at a former term. 

Judgment reversed f &$. 
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Moore v. Hoppnro. 

In this case there was a scire facias and judgment tihereon.in the 
name of an assignee of the judgment plaintiff. 

Held, That neither the common law nor the statute authorises as- 
signments of judgments so as to enable the assignee to proceed at 
law for their collection in his own name. 

Judgment reversed^ &c. 



Pattebson and Another v. Bbown. 

Bond. — A delivenr bond is not invalid becaiise it does not contain a condition, that tba ezeea- 

tion defendant may sell the goods levied on at private eale. 
In a suit upon such bond the damages given by the statute should not be assessed upon the 

amount of the costs. 

ERROR to the Marion Circuit Court. 

Debt by the defendant in error against the plaintiffs in error, on & 
delivery bond executed in 1846. The declaration set out the condi- 
tion of the bond and assigned breaches. General demurrer to tbo 
declaration ; demurrer overruled ; and the cause submitted to the 
Court for an assessment of damages. The finding of the Court was, 
that the goods levied on were worth 500 dollars, and that the plain* 
tiff's damages amounted to 223 dollai*s and 52 cents. Judgment 
for the damages assessed and costs. 

Braum Sf Porter^ for the plaintiffs in error. 
O. H. Smithy contra. 

Blackford, J. — ^^ There are two objections made to this Judgment' 
The first is, that the bond described in the declaration i» defective, 
because the condition does not state that the execution defendant 
might sell the goods levied on at private sale. The statute says^ 
that when any property shall be levied upon, &c., the execution de- 
fendant shall have the right to the possession thereof, by executing 
a bond, &c., conditioned for the delivery of such property, &c. ; and 
conditioned further, that said defendant may sell said property at 
private sale, and when so sold, said defendant shall pay the apprais- 
ed value thereof, &c. R. S. p. 1045, § 6. We do not think that the 
validity of the bond is affected by the said omission in the condition. 
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The part omitted is directed by the statute to be inserted, in the 
condition of the bond, for the benefit of the execution defendant, 
and he has a right to waive that benefit if he thinks proper to do so. 

^^ The second objection is, that ten per cent, damages was asses- 
sed on the amount of the costs, as well as on the rest of the judg- 
ment. That objection is vaUd. In afBrming a judgment of the 
Circuit Court, we do not give damages on the costs; and we do not 
think that they ought to be given on the costs in cases like the pre- 
sent. R. S. p. 745, § 386. The damages are given on account of 
the delay, occasioned by the giving of the bond, in the payment of 
what is due to the plaintiff exclusive of the costs." 

Judgment c^rmed^ except as to 2 dollars and 94 cents, the damages 
assessed on the costs ; and as to that sum reversed. No costs in this 
Court. 



Sherry v. Doe e. d. Lockwood. 

Sheriff^s Sale. — A tract of land containing 1280 acres and worth 20,000 dollars was sold od 
execution for 75 dollars. Held, that the sale was invalid. 

ERROR to the Carroll Circuit Court. 

Ejectment for 1280 acres of land in Tippecanoe county, by Doe, on 
the demise of Lockwood. Verdict and judgment for the plaintiff. 

The lands in controversy were sold by the sheriff o{ Tippecanoe 
county, by virtue of an execution, to Lockwood. The execution was 
issued at the instance of Lockwood, and the entire tract of land, con- 
sisting of two sections, and containing 1280 acres was offered, and 
sold to him for 75 dollars. The tract was worth about 20,000 dol- 
lars. There were four persons present at the sale, and the deputy 
sheriff who made it, asked Lockwood, who was the attorney of the 
execution plaintiff, and the purchaser, how he should sell, whether 
both sections at once or separately ; and he replied, he did not care. 
^ It was a cold day and they had no fire; so, the deputy sheriff 
thought it best to sell the whole together, to get through as soon as 
possible " ; but he did not sell " with the design of defrauding any 
one." It was admitted that the premises in question were suscept- 
ible of division, at the time of the sale, so as to make three good 
37 
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farms, either of which would have been worth more than the judg- 
ment upon which it was sold. 

Gregory ^ Huffy for the plaintiff in error. 
Lochooody contra. 

Per Curiam, — ^*The principal question in the case relates to the 
sheriff's sale, and we think it cannot be sustained. The sheriff 
should have offered the land in separate parcels. R. S. p. 749, § 
413. Reed v. Carter^ 3 Blackf. 376. He was not bound to sell on 
the day and under the circumstances he did sell, but might have ad- 
journed the sale, or returned no sale for want of bidders as the case 
required. It was his duty to exercise a sound discretion, and he 
should not have struck off so much valuable property upon the bid 
of a merely nominal sum. 1 Arch. P^. 289 ; Gwynn on Sheriffs, 
302 ; Tinkom v. Purdyy 5 Johns. 345 ; McDonald v. NeUsony 2 Cow. 
139; Doe\. Smithy 4 Blackf. 228 ; Givan v. Doe^ 5 id. 260 ; Kiser v. 
Ruddicky 8 id. 382. 

^^ The objection to the sale may be made in the action of eject- 
ment. Givan v. Doey and Doe v. Smithy supra. 

"Upon the whole case we think the sale invalid." 

Judgment reversed, &c. 



The State ex rd. &c., v, Geddes and Others. 

Bond. — ^If oyer of the bond is obtained, and it ia set out in the defendants plea, the bond so set 

out becomes a part of the declaration, and a variance between it and that previously de* 

scribed in the declaration, cannot be taken advantage of. 
But when non at factum was pleaded without oyer, and a bond signed by Stephen, H. Cdlmi^ 

was produced on the trial to sustain a declaration on a bond alleged to have been made by 

Stephen S, Cdau: — Held, that the variance was fatal 

ERROR to the Kosciusko Circmt Court. 

Debt upon a constable's bond against the principal and his 
sureties. 

In the declaration, the bond was alleged to have been made by 
Samuel GeddeSy John R. Blany Edxjcard Archibaldy and Stephen S. 
Ccims. 

Without oyer, the defendants pleaded non est factvmy upon which 
plea issue was taken. 
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On the trial, the plaintiff offered in evidence a bond signed 
Sanmd Geddes, Jokn R. Elm, Edward ArckibaU, and Siqfkai H. 
CobnSy having proved its execution by these last named persons. 
There was no proof of the identity of Stephen S. Cobnty and Stqthen 
H. Cobns; and the bond being objected to on the ground of variance, 
the Court refused to permit it to be given in evidence, and the defen- 
dants had judgment. * 

Bradkjf and Hammond, for the plaintiff in error. 
L, Barbour, contra. 

Perkins, J. — ^ Had the defendants claimed and obtained oyer of 
the bond, and set it out in their plea of nom eU factum, it would have 
made the bond, as set out in the plea, a part of the declaration, and 
the plea would have applied only to the bond so set out, not to the 
bond as described in the declaration ; and upon the trial, the ques- 
tion would have been, whether the defendants executed the bond set 
out in the plea, and variances between it and that described in the 
declaration, could not have been taken advantage of. But in this 
case, as the plea was pleaded without oyer, the question on the trial 
was, ^ whether the deed as described in the dedaration, was executed 
by the defendants.' 1 Chitt. PI. 433 — 183; Williams v. Bryant, 5 
M. & W. 447. It appears, prima facia, at least, that it was not. 
Stephen H. and Stephen S. Cobns will not be presumed to be the 
same person. See Kxmmerdey v. Knott, in the English Common 
Pleas, reported in the Law Reporter, vol. 2 N. S. 186." 

Judgment affirmed, &lc. 



Michael t^. Doe e. d. Nutting. 

Veitdor AivD PuBGBASEX.— A conToyanco of real estate, held by a third person under a claim of 
title adyerse to that of the grantor, is void for champerty. 

The defendant, in this case, was not estopped, by the proceedings in a former action offset- 
raent, in which, one of the persons under whom the plaintifPs lessor claimed title had 
recovered judgment against the casual ejector and obtained possession of the premises, 
fiom showing that the deeds, under which the lessor of the plaintiff claimed, were void be- 
cause made while the land was held adversely. 

ERROR to the Fayette Circuit Court. 

XJjectment, for lot No. 75 in the town of CannersvUk. The lessor 
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of the plaintiff below recovered and had judgment. The evidence 
was as follows : 

One Harlan conveyed the premises to John Davis^ under whom 
both parties claimed. 

The title of the lessor of the plaintiff below was derived thus: 

On the 4th of AugiLsty 1820, Jolin Davis conveyed to Jcmaihan Da- 
vis. On the 30th of Marchy 1840, Jonathan Davis quit claimed to 
James D. Eads and Abram Lyons, These last named persons quit 
claimed to Joseph Z). Eadsy by deeds, that of James D. Eads being 
dated May 16th, 1840, and that of Lyons, December 10th, 1840. On 
the 2d of July, 184Q, Joseph D. Eads gave a quit claim deed for the 
premises to Nviting, the lessor of the plaintiff. 

An action of ejectment was commenced in September, 1840, by 
Doe, on the demise of James D. Eads, Abram Lyons, and Jonathan 
Davis. The declaration was served on one John Cope, the tenant in 
possession, and in April, 1841, judgment was rendered, by default, 
agcdnst the casual ejector. 

Joseph D. Eads had possession of the premises in 1843, and rent- 
ed them to one Davis, who continued in possession until the Spring 
of 1846. When Davis was moving out, the agent of Eads was 
about to rent the premises to another person, but when Davis got 
out, Reed^s heirs took possession and locked the doors, so that the 
tenant of Eads could not get in. 

On the part of Michad, the defendant below, the following facts 
were proved : 

On the 18th of October, 1820, Yandes 4* Yause recovered a judg- 
ment against John Davis, for 1 15 dollars and costs of suit. A Ji. fa. 
was issued on the 6th of May, 1822, which was returned on the let 
of June, 1822, with an endorsement, stating, that the sheriff had 
made 12 dollars and 6 cents by the sale of the premises in contro- 
versy. The sheriff made a deed for said property, pursuant to said 
sale, to Andrew W. Reed, which deed was dated July 19th, 1822, 
and was acknowledged and recorded on the 28th of June, 1830. 
Andrew W. Reed, conveyed to one McClary, he to one Morrison, 
and the latter, on the 17th of November, 1830, to Archibald Reed. 

The premises were in the possession of an agent of the heirs of 
Archibald Reed in 1837, which agent rented them to different per- 
sons up to the 2d of Fehimry, 1841. On the 5th of Jun£, 1846, 
the same agent had possession again, and on that day rented them 
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to 3Schadj who was. still in poBaession under the heirs of Archibald 
Reedy aa their tenant. 

Aftef the death c^ Archibald Reed, and some fifteen years before 
the trial in the Circuit Court, his heirs built a house on the premises 
Hot the use of his widow, in which house the latter lived until her 
death, after which the house remained in possession of said heirs, 
until they were turned out, on the 26th oiMay, 1841, by a writ of 
habere facias possessionem^ issued on the judgment in ejectment be- 
fore mentioned. 

Newman, for the plaintifi* in error : — 

The only question is, was the title of NuUing void on account of 
adverse possession when it accrued, and also on account of adverse 
possession when the deeds of his grantors were made ? The evi* 
dence shows conclusively, that when the deeds from Jonathan Davis 
to Eads and I^/ons, and from them to Joseph D. Eads, were made, 
there was an adverse possession in the landlords of Mkhad. Joseph 
D. EadSy by counting on the demise of JonaAan Davis and himself, 
recovered the premises in controversy, by default, in ejectment, and 
received the rents for a short time. Then one of the landlords of 
Michad, on a tenant of Eads leaving, took adverse possession of the 
premises under a claim of title, which he had by a chain of title 
running back to 1822. Michad rented and went into possession 
under the Reeds, his landlords, and while his adverse possession un* 
der claim of title continued, Joseph D. Bkub conveyed to NuUing, 
who brought this suit on his own demise. 

NuUing claimed that the recovery of Joseph D. Eads, though on 
the demise of Davis, as to whom there was no objection of adverse 
possession, as well as upon his own demise, sanctified the title of 
jSads; and that Reed^s taking possession (though openly, when 
Eqds^s tenant vacated the premises,) under claim of title, and re- 
taining the possession until after the deed from Eads to him {Nut- 
ti'ng), did not make his deed void for champerty; and such must have 
been the opinioi^ of the Court from its judgment. 

J^fkhad, insists, however, that the deeds under which Eads claim- 
ed, and the deed to NvUing were all void, at the making, for cham- 
perty, and that the persons whose title is to be affected by these 
deeds, are at liberty, at any time, to show the rottenness of the title 
under which NuUing claims. If the deed to Eads was void when 
made, the recovery cannot makjB it valid. If void at first, it still re- 
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mcdns void, and the parties affected by it have done nothing to estop 
them from showing it to be void. 

But the deed to NuUing was also made while the Reeds were in 
possession adversely, claiming under their title, and whether their 
titie was good or bad is immaterial. It was sufficient to found an 
adverse possession upon, under which they had built the house on 
the premises and ei\joyed possession for some fifteen years. They 
were asserting their claim when Eads conveyed to Nuttingy and it 
cannot avail him to allege that his grantor, by joining a remote 
grantor as lessor, recovered in ejectment against the Heeds. 

Ryman^ contra: 

There was no adverse possession at the time of the execution of 
the deed fix>m Eads to tibe lessor of the plaintiff. The person then 
in possession was a mere trespasser, who had entered without the 
shadow or color of a titie, under a person who had obtained a foot- 
ing in the house by stealthily slipping in a trunk and saddlebags, as 
the tenant of the person under whom the plaintiff's lessor claims 
titie was about leaving it. The rule which prohibits the selling of 
pretended tities, was established for the protection of honest pe^ 
sons. It was not intended to conffict with the maxim, that no man 
shall obtain an advantage by his own wrong, which it manifestly 
would do, if the doctrine contended for by the plaintiff in error, in 
this case, be sustained. As the doctrines relative to adverse posses- 
sion have been frequentiy and cautiously examined by this Court, it 
is unnecessary to refer to authorities. 

SauTH, J. — ^' The plaintiff in error contends, that NuUing had no 
right to recover because the deeds under which he claims, namely, 
that from Jonathan Davis to Eads and I^/ons^ and those from the 
last named persons to Joseph D. Eads^ all of which were made in 
the year 1840, as well as that of Joseph D. Eads to NuUing^ dated 
in Julj/f 1846, were all made while tiie premises were in the adverse 
possession of Reed^s heirs, and, consequentiy, were void. To this it 
is answered, that at the time of the date of the deed last mentioned. 
Reed's heirs were in possession as mere trespassers, having got pos- 
session stealthily, when the tenant of Eads was about moving away. 
But this answer is not sufficient. It does not dispose of the objec- 
tion to the prior deeds, carrying the titie down from Jonathan Davis 
to NtUting^s grantor, which are necessary links in his chain of title. 

<^The proof is clear, that at the time of the execution of all these 
conveyances, and for several years before any of them were execu- 
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tedy the lot in controversy was in the possession of RcetTs heirs, un- 
der an uninterrupted cliain of paper title, adverse to that under 
which Nutting claims. Such being the fact, on principles already 
settled by this Court, tliese deeds must be held void. Martin v. Page^ 
6 Blackf. 99 ; GalbrecUh v. Doe, 8 Blackf. 866. The deed from Jam- 
than Davis to JEads and Lyons, which is the starting point of Nut- 
ting's chain, being thus void, it is immaterial, for the purposes of this 
suit, whether it was divested by the sale under the judgment and 
execution against John Davis. There can be no doubt that there 
was sufficient color of title, transmitted down by these proceedings 
and the subsequent deeds founded upon them, upon which to sus- 
tain a claim of adverse possession. 

''If the sale under the judgment against John Davis, did vest a 
valid title in the grantors of Archibald Reed, it is still in the heirs of 
the latter, and if it did not, then, so far as appears by the evidence 
adduced in this suit, the title of Jonathan Davis, which was not di- 
vested by his void deed to Blads and Lyons, still remains in him; 
and in either case, as a plaintiff in ejectment must rely upon the 
strength of his own tide, we must come to the conclusion that the 
evidence does not sustain the judgment rendered. 

'' We cannot perceive in what manner the ejectment suit, com- 
menced in 1841, on the joint demise of James D, Eads, Ahram 
Ijyans, and Jonathan Davis, can have any effect to avert this conclu- 
sion. Certainly, the plaintiff in error in this suit, is not estopped by 
any of the proceedings in that case, from denying the sufficiency of 
the deeds of Eads and Lyons, now exhibited, to convey a valid title 
toNuUingr 

Judgment reversed, &c. 



The Board of Commissioners of Carroll County v. Wilson. 

Paupers. — ^A claim for medical attendance upon a pauper, may be presented to and allowed 
by the Boeid of County Ck>mmia8ioners. 

APPEAL from the CarrdU Circuit Court. 

Wilson presented, for allowance and payment, to the Board of 
Commissioners of the County of CarroU, a claim for medical attend- 
ance upon a pauper. The account had appended to it, a certificate 



296 CASES IN THE SUPREME COURT 

by two overseers of the poor of a certain township in said county, 
that said services had been rendered. The commissioners refused 
to allow the claim, and Wilson appealed to the Circuit Courts In tite 
Circuit Court the claim was allowed. 

The objection made in this Court to the allowance by the CSrcuit 
Court was, that the claim should have been made against the over- 
seers of the poor, and not against the county. The evidence in the 
case was not upon the record. 

ABen and Orthy for the appellants. 
Pratt, contra. 

Per Curiam. — ** We think the claim was properly made against 
the county. The poor are a county, not a township charge. The 
commissioners may collect a tax for their support; may order per- 
sons to be put upon the poor*list when the overseers have refused 
to sd place them; payment for the support of the poor is to be made 
upon the order of the county commissioners; the commissioners may 
build county poor-houses; it is made their duty to examine, settle, 
and allow accounts against the county; and they may be sued by 
any person or persons having any manner of claim against said 
county.' Perhaps this claim might have been paid by the overseers 
of the poor, and then been by them presented for allowance to the 
county board. But if the overseers had refused to pay it, as it was 
a claim against the county, the Board of Commissioners could have 
been sued. Why, then, should not the claim be presented to them 
in the first instance? Perhaps the overseers, even, might have been 
sued; but on this point we decide nothing. We only decide that 
from what appears in this case, we cannot say that this claim could 
not be presented to the Board of Commissioners, and should not 
have been allowed by them, if just. As the evidence is not upon 
the record, we do not know but the overseers may have refused to 
pay it." 

Decision of the Circuit Court affirmed. 
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GORDOH V. MiLLBE. 

EnBBMX.— Tlw eaeeotion of a bond maj be proved by proof of the haiid«wiiting of the mib- 
flcribiog witDMBee, after eeteUiehing a pneomptioQ that mch witneeeee raeide oat of the 
State. 

ERROR to the J^fecanoe Ciromt Court 

Debt upon a writmg obligatoiy. Plea, non cH factum. Trial by 
joiy, and verdict and judgment for the plaintiff. 

The plaintiff read the deposition of a witness, taken about-fifteen 
months before the trial, in which said witness testified that he was 
well acquainted with the two subscribing witnesses to the bond sued 
on, and had been for years; that they resided in Pennsylvania when 
he was last acquainted with them, and they continued to live there 
when he last heard from them, which was about a year prior to the 
taking of the deposition. Said witness had himself removed fiiom 
Pennsj^waiia to this State. 

The plaintiff was then permitted to prove the hand- writing of the 
subscribing witnesses. 

OrOi^ for the plaintiff in error, contended that this proof was in- 
sufficient to authorise the attendance of the subscribing witnesses 
to be dispensed with. 

Gregory^ contra. 

Per Curiam. — ^ We understand the evidence as showing the sub- 
scribing witnesses to have been, for years, residents of PenMsybxmia^ 
and as being still residentsof that State at the date of the latest 
intelligence of them. It is not shown that tiiey ever had a residence 
elsewhere. We think tiie presumption was raised that tiiey were 
still residents of Pennsyhxaiia^ and that a pima facia case for proof 
of the hand-writing was made." 

Judgment (jffirmed^ &c. 
38 



S98 CASES IN THE SUPREME COURT 



Bbownimo v. Cltmier. 

YEKDom, ufD PuBCHAnx— Af bmiring mortgaged ontain lands to B, tlis latter aold them to C, 
aod gave him a title bond lor a conveTanoe on paymentof tlie poichaee monejr,— HeU, that 
C could not file a bill against A to foreclose the mortgage or have it set aside, without hav- 
ing first paid or tendered the puchase money due from him to & 

Whether if he had paid such porchsse money, be ooold hav« done so, ftusnt 

ERROR to the TToyiif Circuit Court. 

This was a bill in chanceiy filed by Corner against Brownings R. 
BaUridgCy and M. Baldridge. 

The bill stated that on the 12th of Augtuty 1842, Browning con- 
veyed in fee to Samud Baldridge two certain town lots ; that, at the 
same time, Brouming took from Samud Baldridge a bond, conditioned 
for a reconveyance of the lots to said Brownitig within two years 
from the date of the bond, on Brownings paying to said Samud Bal- 
dridge within said time, 700 dollars with ten per cent interest; that 
said money had not been paid ; and thait on the 12th of July ^ 1844, 
Samud Baldridge conveyed said lots in fee to said R. and M. 
Baldridge. 

The bill then proceeded to state, that on the 10th of March, 1845, 
the said R. and M. Baldridge sold said lots to the complainant fot 
500 dollars, and gave him a bond for a deed to be made so soon as 
said purchase money should be paid; which bond was signed by 
said R. Baldridge, but not by the said M. Baldridge for the reason 
that the latter was then a minor. The complainant further alleged 
that he entered into possession of said lots and made lasting and 
valuable improvements thereon, to wit, of the value of 500 doUars, 
without notice of the existence of the bond given by said Samud 
Baldridge to Browning. The bill concluded with a prayer for a de- 
cree requiring the last mentioned bond to be given up and cancelled; 
and enjoining said Browningy and all persons daiming under him, 
from setting up any claim under it, and for general relief. 

The cause was submitted upon the bill, an answer by Brownings 
the replication and depositions, and the Court decreed thai Browning 
should pay the complainant 1194 dollars and 74 cents, and that on 
his failure to do so, the premises should be sold, &c. 

Test, for the plaintiff in error. 
Newman and /. B. Julian, contra. 

Blackfobd, J. — ^'^ We understand by the biU, that the complain- 
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antfl' only claim to tiie lots in question, is founded on the title bond 
executed to him by Rankin Baldridge. We will pass by without com- 
ment, the circumstance that this bond is executed by Rankin Bal* 
dridge alone. Supposing the bond to have been executed by both the 
grantees of Samud BaldridgCy it would be only a contract by the 
obligors to execute to the complainant a quit claim deed for said 
lots, so soon as the purchase money therefor, namely, 500 dollars 
should be paid. 

''The complainant could have no claim under such a bond, 
against any person whatever, either at law or in equity, until he had 
paid to the proper paiiy the purchase money, or had, at least, offered 
to pay the same upon receiving the deed at the same time. 

'' The bill does not aver such payment or any offer to make it; 
and it therefore contains no equity. 

" Whether if the purchase money had been paid, or duly offered, 
the complainant before obtaining a decree on the bond he holds, 
could proceed against Brownings we give no opinion." 

Decree reversed, &c. 



TuLET and Others v. The State ex rd. Smith. 

BoHss. — ^A school cominisaioner, elected under the act of 1831, which provided that he should 
hold his office for three years and until his successor was elected and qualifiedf might, if 
there had been no change in the law, have held his office for an indefinite period after the 
i^zptration of three years if no successor wa^ elected and qualified, and the sureties on hia 
bond would have been liable for his acts during such indefinite period. 

The act of 1833, repealed the act of 1831, and limited the tenns of school commissioneni, 
elected under the act last mentioned, to the precise periods for which they were elected, and 
their sureties are not liable for acts done afterwards, though no successors were elected and 
qualified. 

APPEAL from the Floyd Circuit Court. 

Debt by the State, on the relation of Jacob T. Smith, against Thdey 
and others, his sureties, on the official bond of said 7W^ as school 
commissioner. The bond was dated March 15th, 1833, and had the 
following condition : 

"Whereas, the said Preston F. TSdey has been elected by the 
qualified voters of said county, school commissioner within the same, 
the condition of the above obligation is such, that if the said Preston 
F. Tulejf shall faithfully perform and discharge the duties of his 
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office, and shall moreover pay over to his sacceisor in office all 
money that may come to his hands by virtue thereof, then the fore* 
going obligation is to be void," &c. 

The act of 1831, under which Tuley was elected, provided that 
school commissioners should hold office for the term of three years, 
and UTitil their successors were dectedand qiud^ed. 

The declaration alleged that no succesiior to Tidey was elected 
and qualified until March 15th, 1838, and that he continued in the 
occupancy of his office up to that date ; that on the day last named 
William Williams was elected successor to 7V%, and on the 15th 
of March^ 1841, said Jaccb T. Smith was elected successor to WU- 
liamsK The breaches assigned, were, that in each of the years 1834, 
1835, 1836, and 1837, Tvley received one thousand dollars of school 
funds, which he had failed and refused to pay over to his succes- 
sor, &c. 

Tuley and his sureties severed in defence, and severally pleaded 
nine pleas, those of each one being substantially like those of the 
others. 

The first five pleas of each defendant were adjudged bad on de- 
murrer, and it is unnecessary to notice them. The sixth and sev- 
enth led to issues of fact. 

The eighth and ninth pleas of each defendant, were to the sums 
charged to have been received by Tdey in the years 1836 and 1837, 
and alleged that bis term of office had expired previous to either of 
those years. To these two pleas, the plaintiff replied, that Tdey 
continued to discharge the office of school commissioner during those 
years, under his election in 1833, no successor having been elected 
and qualified. Demurrers to these replications were overruled. 

The issues upon the sixth and seventh pleas were found for the 
plaintiff. A motion for a new trial was overruled and final judg- 
ment rendered accordingly. 

/. SuUivany for the appellants : — 

The first point raised in this case, that I shall notice, is, when did 
Tule]/*s term of office, as school commissioner expire ? 

He was appointed by virtue of the act of February 10th, 1831. 
R. S. of 1831, p. 463. See the 6th section of that act, which pre- 
scribes the tenure, &c. Under that act he was elected, and accord- 
ing to its provisions he gave the bond sued on. 

On the 2d of February ^ 1833, the Legislature passed a new act, 
*' incorporating congressional townships," &c., and repealed the act 
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of FArmry 10th, 1831. Acts of 1832, p. 78. By the act of 1833, 
it was provided, that school commissioners, as well those in office as 
those who should come into office, were to be elected by the qualified 
voters of their respective counties, at th^ next August dection tiflerthe 
expiration of their terms of cffice. Both statutes make the tenure of 
office three years, and until a successor is elected and qualified. 

The act of 1833 repealed the act of 1831, and the question now 
is, when did the term of a school commissioner, elected under the 
act of 1831, expire? The appellee contends that it did not expire 
until a successor was elected and qualified. The appellants insist 
that, by the operation of the act of 1833, it expired at the time of 
the August election next following the period of three years from 
the time of his election ; that is to say, if TuUy was elected in AprU^ 
1833, his term according to the act of 1833^ would expire in August 
1836. 

What is meant by the words, in the 4th section of the act of 
1833, << expiration of the term of office"? The language of the 
statute is, '^ whenever any vacancy occurs in the office of any com- 
missioner now^ or hereafter elected or appointed, by expiration ofihe 
term of office^^ &c., *' the same shall be filled at the next August elec- 
tion by the qualified voters of his county." Now, unless we limit 
the term, under the act of 1831, to three years, at the expiration of 
which the commissioners then in office were to go out by the act of 
1833, the words '^expiration of the term of office" in the act of 
1833, have no meaning. The statute of 1833, speaks of a vacancy 
in the office of school commissioner. I ask, what vacancy ? What 
does the word refer to ? 

I regard the act of 1833, as putting an end to all offices, held 
imder the act of 1831, at the end of three years, or rather at the 
August election next after three years from the time the officers men- 
tioned in the act entered upon their respective offices; and providing 
that the offices created by the act of 1833, should be filled by an- 
other election. It was a statutory termination of offices held under 
the act of 1831. Suppose the act of 1833 had only repealed the 
act of 1831, — ^it is clear that Tuley could not have acted as school 
commissioner, after the repealing act took efiect. The repealing act, 
however, continued him in office a certain period, and that was, 
until the August next succeeding the expiration of a three years' 
term, after which, the statute gave him no power to act. MUlikin 
and Others v. The State^ 7 Blackf. 77. If Tuky^s term, then, was so 
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limited, and he continued to act longer than that term, the case of 
Rany v. The Governor^ (4 Blackf. 2) and the authorities there cited 
show, that the sureties on his bond are not liable for defalcations 
that took place after the expiration of the term. 

No defalcation is shown to have taken place previous to September 
4th, 1847, and I, therefore, insist, that the Circuit Court erred in 
overruling the demurrers to the replications to the 8th and 0th pleas, 
as well as in refusing the instructions to the jury asked by the de* 
fendants below. 

R. Crawford^ contra : — 

It is objected that Tuley and his securities cannot possibly be lia- 
ble on this bond of 1833, for money he received in 1836, and 1837 ; 
and Rany v. The Governor, is quoted as directly in point. That suit 
was on the bond of Johnson^ appointed sheriff March 3d, 1820, to 
hold till the first Monday of August , 1820, and till a successor should 
be elected and qualified; and its object was to make his sureties 
liable for a default of Johnson, aa sheriff, in 1822. It loas not aver- 
red in the declaration, that no successor liad been elected and qualified, 
or that Johnson continued, by virtue of said appointment, to be sheriff^ till 
€tfter said default ; and the Court was asked to presume there had been 
no such successor, and that Johnson had legally continued in office 
during all that time. The Court declined to make such presump-. 
tion, and held the sureties not liable on said bond. This is all that 
case decides on the subject. 

The appellants, however, suppose it also decides that Johnson 
could not, under any circumstances, have legally continued in office 
" more than ninety days after the election." This supposition can- 
not be maintained. The ninety days is merely the time within 
which, it is taken for granted, a successor would be commissioned 
and qualified. The Court afterwards say, '' it cannot be presumed, 
that the people of a county would omit to elect their sheriff for two 
successive years. If such an omission did take place, it cannot be 
presumed, it should have been directly averred in the declaration." 
This implies, necessarily, that such an averment in the declaration 
would have been good. 

The appellants ask to have a clause interpolated into the statute, 
which is not, and ought not to be there : That the school commis- 
sioner shall hold his office for three years, and until his successor 
shall be elected and qualified, provided it shall not be more than ninety 
days beyond said term qf three years. If it is right to provide for an 
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officer's holding over beyond the three years at all, the same reason 
requires his continuing to hold until a successor shall in fact be 
elected and qualified, however indefinite the time might be. The 
language of the statute is clear to that efiect, and this interpretation 
does not prejudice his securities. Provision was made for their being 
discharged, whenever they desired to be. 

There is nothing in the Cases quoted in Bony v. 7%e Governor, in* 
consistent with this interpretation. Lord Arlington v. Merrick, is 
the leading one. There the bond recited that the appointment was 
from ^ the 24th of June next for the term of six months following,*' 
and although the condition was for Jenkinses faithful conduct, '* du- 
ring all the time he should continue deputy post master," it was held, 
that as he had been appointed for six months only, the condition 
should be restrained by the recital of that term. This is simply an 
application of the general rule, that *4f there is a recital of a par- 
ticular thing, and then general words follow, the general words shall 
be fimited by the particular recital." Bac. Abr. Release, K; Samp- 
son V. Corke, 7 Eng. C. L. R« 205; Ljpnan v. Clark, 7 Mass. 225 ; 
WiUa V. Ferris, 5 John. 345. But this general rule has no applica* 
tion to the present case. 

In the Liverpool Water Works Co. v. Atkinson, 6 East, 507 ; War^ 
den V. Bostwick, 5 Bos. & Pull. 175; Sanson v. BeU, 2 Campb. 30 ; 
Bigdowy. Bridge, 8 Mass. 275; Headly v. Evans, 9 Eng. C. L. R« 
306; Thompson v. Yotir^, 2 Ohio, 334; United States v. Eckford^s 
Executors, 17 Peters, 251 ; 1 How. 250. United States v. Kirkpat- 
rick, 9 Wheat. 720 ; the appointment was for a limited time, beyond 
whigh it could not extend. 

In Wright v. RnsseU, 3 Wils. 530 ; African Co. v. Mason, 1 Strange, 
227 ; Barker v. Parker, 1 T. R. 287 ; Dance v. Girdler, 4 Bos. & 
Pull. 34 ; the appointment was for one purpose, and the Court refu- 
sed to extend it to a different one. 

The appellants attempt to draw an argument from the language 
of the statute of 1833, ** whenever any vacancy occurs," &c., ^^by 
expiration of the term of office," &c. They suppose this limits the 
office, and that the incumbent cannot hold beyond the term of three 
years. This proves too much; for the same statute (Sec. dd) pro- 
vides that he shall hold ''for three years and until his successor is 
elected and qualified." The word '' vacancy ^^ is often used in our 
statutes in this qualified sense. 
Pbrkuis, J. — ^* The main question in the cause, and the one we 
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tfhall first examine, is, coold TV&y, the principal in the bond sued on, 
legally continae to hold the office of school commissionery for an in- 
definite period after the expiration of three years firom his election 
in 188S, there being no soccessor elected and qualified? If he 
could and did, we think there can be no doubt that his sureties con- 
tinued liable, under the unrestrictive terms of the bond given. This 
question arises on the demurrers to the replications to the eighth and 
ninth pleas. 

** The general enquiry divides itself into two, more particular. 1st. 
Could Tuleg have indefinitely held over under the act of 1831, sup- 
posing that act to hav6 remained in force unchanged? 2d. Did the 
act of 1838 shorten the term of his office? If this question, arising 
under the act of 1831, may be determined upon the principles ap- 
plicable to officers of chartered corporations, and we think it may, 
we shall have no difficulty in deciding it. In respect to such officers 
we think it well settled: Ist. That where in the charter of incorpo- 
ration, there is an express or implied restriction upon the time of 
holding office, as that the officers shall be annually elected on a pa^ 
ticular day, and that they shall hold from one charter (election) day 
till the next; or that they shall be elected ' ibr the year ensuing only;* 
in such cases they cannot hold over beyond the next election day, or 
the end of the year. But, 2d. That when by the constitution of the 
corporation, the officers are elected for a term, and until their suc- 
cessors are elected and qualified; or when they are elected ' for the 
year ensuing,' and the charter contains no restrictive clause, the of- 
ficers * may continue to hold and exercise their offices, after the ex- 
piration of the year, untQ th^y are superseded by the election of 
other officers in their places/ As to the first of these propositicms, 
see The King v. The Mayor of Tregony^ 6 Vin. Abr. 296; Corpora- 
tion of Bctnbuty 10 Mod. 346. Rex v. Pamore, 3 T. R. 199; 6 Pe- 
tersd. Abr. 738. As to the second, flee i Bacon's Abr. 311 (Bouv. 
Ed.); Foot V. Prokose^ Strange, 625; The (^uem v. The Corporation 
of Durham, 10 Mod. 146; The King v. lAsle, Andrews, 163; McCaU 
V. The Byram Manufacturing Company, 6 Conn. 428; Spencer v. 
Champion^ 9 id. 535; Bethany v. ^perry, 10 id. 200; Plymouth v. Pain- 
ter, 17 id. 588; Kdsmf v. Wright, 1 Root, 83; Wier v. Bl«A^, 4 litt. 
429; Peopky. Runkle, 9 John. 147; Vernon Society v. Hill, 6 Cow. 
23; She v. Bloom, 5 John. Ch. R. 366; Pender v. The King, 6 Vin. 
Abr. 296. In the sixth edition of Kent's Commentaries (vol. 2 p. 
295, n. 6,) the cases of Hicks v. The Town of Launcdot (1 Rol. Abr. 
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&18), and The NagkpOk Bank v. Peheajf, (3 Humph. Ten. R. 522), 
Bxe cited to the bame point. 

^ Bat two cases have fidlen under our notice, in which either of 
the propositions we are asserting has been doubted. They are Rex 
V. Pookf (Gas. Temp. Hardw. 28, and found also in some other of the 
old reports), and PhiUips v. Wickham^ 1 Paige, 590. Upon the fore- 
going authorities there can be no doubt that, under tiie act of 1831, 
a school commissioner would indefinitely hold over till the election 
of a successor. Amy v. The Oovemarf (4 Blackf. 2), is cited by the 
plaintiffs in error as in point in their favor, but it is not. There was 
no averment in the declaration, in that case, that a successor had 
not been elected, and the court said they would not presume that 
none had been. There are some dicta in the opinion that may 
seem to go beyond the case, and some authorities are cited. We 
have looked into those authorities and find them to have no bearing 
on this case. They were decided upon points difiTerent fix)m the one 
under consideration. For instance, in th6 case of the United States 
V. Kirkpatrick and Others, (9 Wheat. 720,) the appointment to of- 
fice, the law under which it was made, and the bond given, were for 
a continuance in office till the end of the next session of Congress, 
and ' no longer.' It was held under those circumstances, that the 
sureties on the official bond were liable only for acts of the principal 
done before the end of the session of Congress. The case accords 
with the decisions in regard to corporate officers, when, in the char- 
ter, there is an express or implied restriction, as that the officers 
shall be elected on a particular day to hold till the next charter day, 
or, * for the year ensuing only.' The case of Doner and Others, v. 
Gridler and Others, (1 Bos. & Pull. New R. 84,) was decided upon 
the ground that an incorporated body was a difierent party from a 
voluntary association of persons, and that a bond to the latter was 
not a bond to the former. But we will not further comment upon 
the cases collected in Raney v. The Governor. We refer to the ori- 
ginal reports of them, to show that they are not in point to the case 
before us. 

" The second question is, did the act of the 2d of February , 1833, 
(Acts of 1833, p. 78,) shorten the time of Tukjfs office? It repealed 
tlie act of 1831, under which he was elected, and, of course, termi- 
nated, on its coming into force, the office created by, and held under 

the act of 1831, unless it contained a saving clause as to such office 
39 
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it contaiM tio ezpreii one. Sections three and four of the act are 
as follows: 

*' Sec* 3 4 One school commissioneF shall be elected by the qualified 
voters of each county ^ in which no sach commissioner elected or ap- 
pointed under the provisions of the present law is now in office, on 
the first Monday otAugu^ next, sutgect to the provisions of the law 
regulating general elections, who shall hold his office for three 
years and until his successor is elected and qualified. 

'< Sec. 4. Whenever any vacancy occurs in the office of any com- 
missioner, now or hereafter elected or appointed, by death, removal, 
resignation, expiration of term of office, or otherwise, the same shall 
be filled al the next Augiut election by the qualified voters of his 
county, as provided in the last preceding section of this act, and in 
tiie interim such vacancy shall be filled by a qualified person, to be 
appointed by the board doing county business for said county. 

'< Though these sections do not expressly, we think they do, by 
implication, save for some time the terms of commissioners then in 
office. They provide for the election of those officers only in coun- 
ties where there are none, and they provide for filling vacancies that 
may occur by the expiration of the terms of those then acting. 
Considering the inconvenience to the public that would otherwise 
result, we conclude the legislature must have intended to continue 
in office for some time, commissioners then elected, and the question 
is, for what length of time? We consider the meaning of the two 
sections of the statute above quoted, to be the same as though they 
read thus: 

^' That in each county in which there is a school commissioner 
now in office, such commissioner shall continue to hold for the term 
for which he was elected. 

'* That whenever a vacancy shall happen in the office of a school 
commissioner, belonging to either of the above classes, by the expi- 
ration of the term of office, &c., the same shall be filled at the annual 
Avgust election next succeeding the happening of such vacancy. 
And when an interim occurs between the happening of the vacancy 
and the annual election, the same shall be filled by appointment, by 
the county board, &c. 

''And be it further enacted, that should.the county board, in any 
case, neglect to fill such interim by appointment, or should the voters 
fail to supply such vacancy at the proper Avgtist election, then, if 
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sach vacancy happen in one of the offices filled by election under 
the act of 1883, the incumbent, at the happening of such vacancy, 
shall hold over until a successor shall be elected and qualified ; but 
if such vacancy happen in one of the offices filled by election under 
the act of 1881, we make no provision for the incumbent, at the 
happening of such vacancy, holding over till the election of a suc- 
cessor. 

*' Applying this law, then, to the case before us, it enacts that Tu- 
ley shall hold his office for three years from his election, and that 
immediately upon the termination of that period, the county com- 
missioners or the voters of the county, as the case may be, shall fill 
the vacancy occasioned by the cessation of his official term, by the 
appointment or election of another person in his place. These 
provisions, in efiect, repeal the clause in the law of 1831, authoris- 
ing Tvley to hold over till the qualification of a successor, and, as 
we think, place his case among those of the first class mentioned in 
this opinion, in which there is an implied restriction upon the right 
of holding over. 

'* It is argued, indeed, that when the act of 1833, preserved to Ta- 
ley * the term' for which he was elected, it meant, not the term of 
three years specially designated in the statute, but that other indefi- 
nite term which terminated on the qualification of a successor; but 
we think the former was intended. It could not be the latter, for by 
the act of 1833, the successor is not to be elected till the vacancy 
has actually happened, and, in some cases, not till after the expira- 
tion of an interim between its happening and the election; but this 
term of office that ceases only upon the qualification of a successor, 
never can expire so as to produce an actual vacancy arising simply 
from expiration of the term, not being caused by death, removal, 
&c., as it continues till the successor has been actually elected and 
qualified. 

" The Court erred in overruling the demurrers." 

Judgment reversed^ &c. 

Smithy /., having been ooocernad at ooodmI, wai abfeat. 
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Wakxman and Others v. Jones and Another. 

ExEcimoN.— The dlschaige, with the plaintiff^B coneent, of a defendant in custody on a ca. 
TO., operates as a satisfaction of the judgment 

Where after a defendant had been so discharged, a ji. fa. was issued, and, on motion of the 
defendant, the Circuit Court ordered an entry of satisfaction of the judgment to be made 
upon the record, the motion having been submitted upon affidavits filed by both parties, and 
the evidence afforded by the records of the Court; — HeU, that the proceedings could not be 
objected to because affidavits were received as testimony, no objection of that kind having 
been made in the Circuit Court, and the material facts not being controverted. 

APPEAL from the Vigo Circuit Court. 

Wakemany Kenyon, MeElroyy and Bragg^ who constituted a firm 
doing business in the city of New York, under the firm name of 
WakcTnaUy Kenyan Sf Co., recovered a judgment in the Vigo Circuit 
Court, in October , 1838, against Ezra M. Jones and Joseph O. Jones, 
for 3138 dollars and 16 cents. 

The present case arose upon a motion made by the appellees, to 
have a writ oi fieri facias issued on the 6th of November, 1846, set 
aside, and satisfaction of the judgment entered upon the record. 
The parties appeared, and the case having been submitted upon 
affidavits filed by both parties and the facts shown by the records of 
the Court, the motion of the appellees was sustained. 

It appeared by a bill of exceptions, which purported to contain 
all the evidence, that on the 8th of January, 1839, the appellants 
caused a writ o{ capias ad satisfaciendian to be issued, upon which the 
sheriff made return that Ezra M, Jones was not found, and that the 
writ had been executed on Joseph O. Jones, who had given bond to 
keep within the prison limits, under an act then in force. After- 
wards the following entry was made upon the judgment docket: 

^^ The defendant, Joseph O. Jones, having been taken in execution 
upon this judgment, was discharged by consent of the plaintiffi, in 
pursuance of the agreement of the parties. April 1st, 1839. 

"Wright 4* Gookins, Attorneys for plaintiffs." 

The agreement, referred to in this entry, was made in writing, on 
the 1st of April, 1839, between Hiram Smith, Marion M. Hikox, and 
Joseph O. Jones of one part, and on the part of the appellants by 
Wright Sf Gookins as their attorneys. After reciting the recovery 
of the judgment, the issuing of the writ of capias ad satisfaciendum, 
the arrest of the said Jon£s, the execution of a bond to keep within 
the prison bounds, by Jones, with the said Hikox as his security, and 
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the desire of the parties to adjust and compromise the demand, it 
was agreed that said Hikox would undertake to pay 500 dollars of 
B€ud debt by the Ist of May then next ensuing, that said Smiik 
should pay 500 dollars thereof within four months, and that said 
Jones should transfer to the appellants certain demands and their 
proceeds then collected and in the hands of the officers, and other 
good demands then due, amounting, in the whole, with the money 
collected and the sums to be paid by Hikoz and Smithy to 2250 dol- 
lars; in consideration whereof, the appellants were to take the last 
mentioned sum in full satisfaction of their judgment, and said Jones 
was to be ^* forthwith discharged iirom arrest and from the custody 
of the sheriff." Then followed the following stipulations: 

^* This agreement is made by said JoneSy Smithy and Hikox, in per- 
son, and on the part of Wakemanf Kenyon Sf Co,, by Wright ^* 
ChokinSy their attorneys, and is to be submitted to Wakemany Kenyon 
4* Co,y for their approval or rejection. If approved by them the 
agreement is to stand, if not approved it is to be annulled and to be- 
come void, and in that case said Jones is to surrender himself into 
the custody of the sheriff, and stand committed in the same manner 
as if this agreement had never been made, and the discharge of 
said Jones is not to be taken or considered a satisfaction of the judg- 
ment aforesaid, nor to prejudice the right of said WakemaUy Kenyan 
Sf Co, to execution thereon in the same manner as if this agree- 
ment had not been made, and the bond given by said Hikox and 
Janes, on the part of said Jones, for the prison limits, shall remain in 
full force and virtue." 

The next day after this agreement had been entered into, to wit, 
on the 2d o{ April, Wright 4* Cfookins addressed a letter to Bragg, a 
member of the firm with whom they had previously corresponded, 
and who was authorised by the other members to give directions re- 
lative to the collection of the claim. In their letter of that date, 
after making an imfavorable representation of the pecuniary affairs 
of the appellees, Wright 4* Oookins thus state the terms of the 
agreement: '* With this view of the case, we were induced to make 
an agreement with them which we closed yesterday, the terms of 
which are as follows: — One of your propositions, was to take 2250 
dollars, say, due January, 1839, instead of which, the substance of 
the agreement made yesterday between Jones and two good securi- 
ties of one part, and ourselves as your attorneys on the other part, 
is, that 500 dollars shall be paid in one month, 500 dollars within 
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four months, and the remainder of 2250 dollars, that is, 1250 dol- 
lars, to be paid in good notes and judgments now due and subject 
to the shortest legal process for collection. Of the latter, say, from 
300 dollars to 400 dollars are now collected and in die officer's 
hands, and can be paid, say, 1st oiMay^ (giving us time to corres- 
pond with you) Jones to be discharged from arrest. This agreement 
is to be submitted to you for your approval or rejection, if approved, 
the arrangement stands, if not, it is void and Jones stands in custody 
as at present, being confined to the prison limits, we surrender the 
securities taken, and the matters are to stand as if no arrangement 
had been made, and having thus submitted the whole matter fcv 
your consideration we will wait your reply.*' 

To this letter Wright Sf Gookms received an answer, dated at New 
Yorkf the 12th of April, 1839, and signed by Bragg for the firm, in 
which he says he has the fullest confidence in the judgment of 
Wright 4* Gookins; that they, being upon the spot, could judge more 
correctly for his interest than he himself could in New York, and 
that he, therefore, accepts and ratifies the agreement they had made 
with the appellees. 

The sums agreed to be paid by SRkox and Smith were collected 
and paid to the appellants. Some other sums were also collected 
and paid to them, l^e payments made amounting in the whole, ac- 
cording to the testimony of Mr. CtoMns, to 1915 doUars 67 cents. 
The last payment to them was made in JWy, 1841. 

No assignment of the notes and other assets, specified in the 
agreement of the Ist of April, was made until the 6th of June, fol- 
lowing, when another agreement was entered into by the appellees 
upon the one part, and the appellants, by Wr^ht 4* GookinSy their 
attorneys, together with certain other creditors of the appellees, 
upon the other part, whereby the appellees made a general assign- 
ment of all their property to said creditors. This property consisted 
of notes, accounts, and judgments specified in a schedule, and the 
proceeds were to be applied, first to tiie payment of a debt due a 
firm styled McCoon 4* Sherman, amounting to more than 300 dol- 
lars, secondly, to the payment of 2250 dollars to the appellants ac- 
cording to the terms of the agreement of the 1st of April, and third- 
ly, to the payment of the debts due the other named creditors. 

/. P. XJsher, for the appellants: — 

The first question is, was the agreement made by Wright Sf 
Chokins, their attorneys, ever approved by the plaintiffs? We say 
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it was not. The only pretended knowledge the plaintiffs ever had 
of that agreement, was contained in the letter of Wright 4* GoMns^ 
dated .^prU 2d, 1839. It is alleged that this letter substantially set 
oat the agreement, but there is a most important difference. The 
letter describes the agreement as being made " between Jones and 
two good securities," that 500 dollars shall be paid in one month 
500 dollars in four months, and 1250 dollars in notes, &c. By the 
agreement Hikoz was to pay 500 dollars. Smith 500 dollars, and Janes 
1250 dollars, and neither HikoXy Smiihy or Jones was security for the 
performance of the contract on the part of the others. Consequent- 
ly, the agreement was not made between Jones and two good securi- 
ties as stated in the letter. Was it not the fair meaning of the let- 
ter, that Jones with two good securities had secured the payment of 
the 2250 dollars at the times and in the manner stated? 

The agreement does not purport to have been made upon any 
authority that Wright 4* Ooolans had, but was made subject to the 
approval of the plaintiffs, and if Jones seeks the advantage of that 
agreement, must he not show its approval? Will it do, that Wright 
4* Gookins told him it was approved? They were his agents to com- 
municate that proposition to the plaintiffs, and if they faUed to state 
it truly it was Joneses misfortune. The plaintiffs could not be liable 
for any misstatement, whether it was accidental or wilful. 

2d. We contend that even if the plaintiffs ratified the agreement 
as made, the judgment was not discharged until the defendants had 
complied with it. The agreement is, that the plaintifis will take the 
sums therein mentioned in satisfaction of the judgment, and, as a 
matter of course, till they were paid, the judgment was not satisfied. 
The language of the agreement imports a condition precedent See 
1 Chit. PI. 354, and cases cited. 

3d. It is not true that Jones was discharged from arrest by con 
sent of the plaintifis. The entry upon the record dated April Ist 
1839, which says that JoTte^ was discharged by consent of the plain- 
tiff, was made by Mr. Chokins^ without any authority for so doing, 
except the letters of the plaintiffs of April 12th, ratifying the sup 
posed agreement communicated in the letter of April 2d. It has been 
shown that there never was such an agreement as that mentioned 
in the letter ci April 2d, and neither the agreement as made, or the 
agreement represented to have been made, were kept or performed 
in any particular. If, ea was contended by Jones^ the plaintifis took 
the promises o<mtained in the agreement in satisfaction of their 
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judgment, ivhy argue the question that he is released from the judg- 
ment, by the discharge from arrest? 

If the agreement be of that character, that a mere ratification of 
it discharges the judgment, J(mes was, in law, already released of 
imprisonment, even though the ea. ^a. had been lawful; but if the 
agreement did not discharge the judgment until it was performed, 
how can it be said that the plaintifis have consented to discharge 
Jones? It all rests upon the agreement, for Gookins had no authori- 
ty to discharge from arrest, without the consent of llie plaintiffs. 8 
John. 361; 10 id. 220; 6 id. 51; MiUer v. EdmmsUm, 8 Blackf. 291. 

4th. We do not think the Court will find that J<mes was under ar- 
rest, because, we contend, the capias ad satisfaciendum was void. No 
Jiein facias had been issued and returned, as the statute required. 
See Laws of 1838, p. 281,§ 16; Gwinnv. Hvhbard,^ Blackf. 14. 
The writ was void without a^. fa. returned or an afiidavit made, 
and it lay with Jones to show that the writ was good. Again, the 
writ required the sheriff* to have the bodies of the defendants before 
the cleric of the Court. There is no form or precedent for this. 
Had the sheriff, upon a lawful writ, done what this writ required, he 
would have been liable for an escape. It should have required the 
sherifi* to take the bodies of the defendants, and them safely keep, 
so that he might have their bodies at the return of the writ, to satis- 
fy the plaintiffs of the amount recovered. 2 Strange, 1218; 6 T. R. 
526. " To have their bodies," means to have them in the county 
jail, and to have them in any other place would make the sheriff 
liable. This writ would not have authorised the sherifi* to put the 
defendants in jail, and was therefore void. 

5th. There is another objection to the judgment of the Court be- 
low, which ought to reverse it. JoTies obtains an entry of the satis- 
faction of this judgment upon his own affidavit, alleging that he has 
been discharged of execution by consent of the plaintifis, — that 
Wright 4* Gookins had authority to accept the assignment of the 
6th oiJune^ and all and every pretence by which Jones obtained the 
order of the Court satisfying the judgment, is at issue with the as- 
sertions of the plaintifis. 

In such cases the courts never relieve upon motion, but put the 
party to his writ of audita querela. 2 John. Cas. 261; 1 John. R. 
533. So, all the cases in England will be found to maintain the 
doctrine decided by the New York courts. See 2 Bingh. 41, where 
the Court say, " in great amounts they will not decide on contradic- 
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tory affidavits." See also, 4 Bingh. 493; 10 id. 23; 5 Taunt. 558; 
Harrison's Dig. vol. 1, p. 583. 

It wrill be found, we think, that in all cases where relief has been 
granted upon motion, the facts could not be disputed. In such cases, 
the facts being admitted, it is the province of the court to pronounce 
the law; but when the parties are at issue, as in this case, each de- 
nying the allegations of the other, no one should be allowed to 
make the case out by his own oath, or by the affidavits of others. 
Indeed, this Court decided at the last term in the case of Watson v. 
Clarke, upon a motion to set aside a sale upon execution, that ques- 
tions of fact could not be tried upon affidavits; that a party's own 
affidavit ought not to be taken as evidence for him, more especially 
when the facts stated are denied by the opposite party, and the 
greatest effect it could be pretended or admitted that it had, was to 
stand as a declaration, or allegation of the party, to be supported 
by competent evidence, and not ex parte affidavits. 

It may be said that an objection should have been made in the 
Court below, to the reception of the affidavits, but in the case of 
Clarke no objection was made, neither need any be made, for if the 
party has nothing to offer but affidavits, as evidence, cu^cording to 
the course and practice of the Court, they do not stand as evidence, 
but simply as allegations, to be supported by evidence, orally taken, 
or depositions taken upon notice, when the witness will be subject 
to cross examination. 

J. H. Henryy contra: — 

For the purpose of sustaining the order of the Court below, it 
will be sufficient for the defendants to show that the original judg- 
ment has been satisfied; and this will be done by showing that Janes 
was arrested on a ca, sa,, and afterwards discharged from arrest 
with the consent of the plaintiffs. Basset v. Saltery 1 Mod. 136; Vi- 
gus V. Aldrick, 4 Burr. 2482; Tanjier v. Hague, 7 T. R. 420. The 
discharge of one of two or more debtors, from arrest on a ca, sa., 
with the consent of one of two or more plaintiffs, is a satisfaction of 
the judgment. Clark v. Clement, 6 T. R. 525; Ransom v. Ket/s, 9 
Cow. 128 — 138; Blackburn v. Stupart, 2 East, 243. 

It was contended by the plaintiff's counsel, that the performance 

on the part of Jones and his sureties of the agreement of the 1st of 

AprUy 1839, was a condition precedent to the discharge of Jones, 

It is apparent, from the terras of that agreement, that when the 

plaintiffs made or consented to it, they were no longer to look to 
40 
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their judgment, much less to holding the body of Janes in execntioii 
for the satisfaction of their debt, but were to look to their new agree- 
ment for the enforcement of their rights. It could not have been 
the intention of the parties, that Jones should remain under arrest 
until all the stipulations of the agreement were performed, for one 
sum of 500 dollars was not to be paid until the expiration of four 
months, and the collection of the demands to be transferred hyJmii^ 
might require some years, and it was stipulated that the *' said Jimef 
shall be forOiwith discharged from arrest, and ttom the custody of 
the sheriff.'' It could not have been intended, that he should re^ 
main in custody longer than till the assent of the plaintiffs was given 
to the agreement. Whether it was intended by Wright 6f Ooakins^ 
that Jones might leave the prison bounds before the assent of the 
plaintiffs was given to llie agreement, cannot affect the case. The 
agreement was of no binding force until ratified by the plaintiffs, 
and Jones remained on the prison bounds, until the letter of Bra^ 
of the 12th o{ Aprils giving his assent thereto, had been received. 

It is contended by the plaintiffs lliat the terms of the agreement 
entered into, were not correctly stated by Wright 4* Chokins in their 
letter of April 2d, and that, therefore, llie plaintiffs are not bound by 
it. In that letter Wright 4* Oookins did not profess to set out a copy 
of the agreement, or to state all the particulars, but their statement 
was substantially correct. 

Besides, the parties acted under this agreement more than seven 
years, and the plaintiffs have been paid upon it about 1900 dollars, 
which they continue to hold. Their acts are a ratification of the 
agreement. Chit, on Cont. 17 — 213; Story on Agency, 247; Wihm 
V. Poultery 2 Strange, 859. See also, the case of the Dispatch line 
of Packets v. Bellamy Man. Co., 12 N. H. R. 205, in which the Court 
says: '<If the act of one professing to be authorised as agent, in 
the sale or mortgage of property of a corporation, be such as will 
admit of ratification without any formal instrument or express vote 
and the consideration come to the use of the corporation and is re- 
tained, that will be evidence of ratification. It would clearly be so 
in the case of an individual. The principal cannot be permitted to 
appropriate the money to his own use, and disclaim the act by which 
it is acquired." 

If any thing further was required to make this agreement binding 
on the plaintiffs, it is furnished by the fact, that Afr. Bragg was at 
Terre-Haute some two years ago, and was then informed of what 
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had been done, and of the situation of the business, and made no 
objection. 

When a principal is informed what has been done by his agent, 
he must dissent and give notice thereof in a reasonable time, or his 
assent to what has been done will be presumed. Chit, on Gont. 213, 
Note (1); Carmes v. Bleekcr^ 12 John. 300. In the case of Towlc v. 
Stephenson^ (1 John. Cas. 112,) the Court says (under circumstances 
very similar to those in this case,) '^ It is to be presumed that tlie 
plaintiffs were made acquainted with the situation in which the bu- 
siness stood." 

The plaintiffs, in this case, had full knowledge of the situation of 
the business and acquiesced for a long time in what had been done. 
The first intimation of their dissent was given by their issuing the 
execution of November 6th, 1846. 

Smfth, J. — ^'^One objection taken to the proceedings of the Circuit 
Court, in this case, refers to the nature of the proof. It is contend- 
ed that affidavits should not have been received as testimony. The 
material facts, however, upon which the. case must be decided, were 
not controverted by the parties, and as affidavits were filed upon 
both sides, without objection in the Circuit Court, we do not think any 
valid objection can now be made to the judgment on that ground. 

'^ It is a well established principle, recognized by this Court in the 
cases of Totem v. Potts^ (5 Blackf. 534,) and Prentiss v. Hinton^ (6 
Blackf. 35,) that the discharge, with the plaintiffs' consent, of a de- 
fendant, in custody on a capias ad salisfaciendvm^ operates as a satis- 
faction of the judgment. 

^' It is admitted by the appellants, that they consented to such an 
agreement as the letter of their attorneys, dated the 2d of Aprils 
purported substantially to describe; but they say that letter did not 
truly represent the agreement which had been entered into, and 
therefore, they are not bound by any thing contained in it. The 
point in which they insist there is a material variance between the 
agreement actually entered into, and that described in the letter, is, 
that in the letter it was represented that the payment of the whole 
sum of 2250 dollars, was to be guarantied by two sureties. We do 
not think, however, the phraseology of the letter will fairly bear that 
construction. It is distinctly stated, that the sum of 1250 dollars, 
being that portion of the whole amount over and above the sums 
which Smith and Hikox undertook to pay, was to be paid in notes 
and judgments then due, and a part of the proceeds of which, was 
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then collected and in the hands of the officers; and when it is con* 
sidered, that the parties acted under it for several years, during which 
period Mr. Bragg visited Terre-HaiUe^^^ is stated in the affidavit of 
Mr. Cfookins, and upon being then informed by his counsel of the 
general state of the business, expressed no dissatisfaction, we do 
not think the appellants can now, merely upon the ground of thb 
alleged variance, say they were deceived by the letter of their attor- 
neys, and did not consent to, or ratify the agreement. It is, there- 
fore, unnecessary to enquire, whellier, if they had been so deceived, 
the position assumed by them would have been tenable. 

It is also urged by the appellants, that their consent to the dis- 
charge of the judgment depended upon the performance of the 
terms of the agreement, which the appellees never did fully per- 
form. We think it sufficiently clear, however, that by the terms of 
the agreement, Jcmes was to be dischs^ged from arrest upon its rati- 
fication or acceptance by the appellants, and that it could not have 
been understood, either from the agreement itself or the letter di- 
rected to them by Wright 4* Gookins on the 2d of April, that Jones 
was to continue in custody until the terms of the agreement were 
complied with. 

The case of Miller v. Edmonston, (8 Blackf. 291,) is cited by the 
appellants in support of the position, that an attorney has no au- 
thority to compromise with a debtor, or to bind his principal by any 
arrangement for the satisfaction of a debt, short of an actual collec- 
tion of the money. Of the correctness of this doctrine there can be 
no doubt, but in this case we think it sufficiently appears that the 
agreement was ratified and confirmed by the principals." 

Judgment cffirmed^ &c« 



The State v, Moore. 

Indictment.— Amendment di. It may be charged in an indictment for extortion, that tlie 
money was obtained from a county. 

ERROR to the Warrick Circuit Court. 

Indictment against the defendant, as clerk of the Warrick Circuit 
Court, for extortion. The indictment was amended on motion of 
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the prosecating attorney; but it was afterwards quashed on the de- 
fendant's motion. 

Hammoiul and Ketcham, for the State. 
Baker^ contra. 

Blackford, J. — ^" The indictment originally commenced as follows: 
* Warrick County, SS. The grand jurors empanelled and sworn to 
enquire for the State of Indiana^ and for the body of the county of 

Warrick^ upon their present,' &c.; the word ouih after the 

word tiieir being omitted. The inserting of the omitted word was 
the amendment made. The defendant objeets to that amendmenti 
but without any good reason. The caption of the indictment gives 
the names of the grand jurors and states that they were sworn; and 
the indictment itself, in the sentence ' The grand jurors impanelled 
and sworn to enquire,' &c.> states the same fact. The amendmenti 
therefore, was of no consequence, and cannot be complained of. 

^ The Indictment contains two counts. The first states that the 
defendant unlawfully, and by color of his office, &c», wilfully, cor- 
ruptly, and extortiously, demanded and received from the county of 
Warrick the sum of 274 dollars and 82 cents, for his fees for doing 
the business of county auditor, &c., when in truth there was due to 
him only the sum of 200 dollars for doing the business, &c. 

^^ The only objection made to this count is, that the money is al- 
leged to have been obtained from the county of Warrick, We think, 
however, as the county is a body politic organized by statute, it may 
be the owner of money; and if money so owned be extorted on a 
pretended claim against the countyi from the officer having the care 
of the money, we see no reason why the money may not be said to 
have been obtained from the county. 

^^ The second count is similar to the first, except that it alleges 
the Illegal fees to have been obtained from the board of justices of 
the peace of Warrick county, who were acting as a board of county 
commissioners. There s^e two statutes, passed in 1843, relative to 
this subject. The first provides, that the county business in each 
county shall be done by a board of commissioners. R. S. p. 181. 
The second statute, which takes precedence of the other, changes 
the mode of doing county business in Warrick county, and provides 
that such business shall be done in that county by the justices of 
the peace, a majority of whom shall be a quorum. Acts of 1843, p. 
62. That being the case it seems clear, that any illegal fees ob- 
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tained by the defendant for doing the business of county auditor, as 
described in the indictment, under color of his office, may be alleged, 
if such be the fact, to have been extorted from the board of justices 
of Wanick county acting as a board of county commissioners. 

" The indictment, therefore, ought not to have been quashed.^ 

Judgmeni revcrBcdf 6lc. 



Boyd v. Holmes and Another. 

Bond.— One of two obligees cannot asBign his interest separately so that his assignee and the 
other obligee will be the legal holders of the bond. 

ERROR to the Lagrange Circuit Court. 

Debt by Bojfd, as the assignee of a title bond, against the obligorn, 
Alexander' and George Holmes. Demurrer to the declaration and 
judgment for the defendants. 

The declaration alleged that the bond was payable to Delavan 
Martin and Franda F. Jewell; that Jewell assigned his interest in 
tlie bond to AIphoTuo Martin; and that the said Alphamo Martin and 
Delavan Mat*lin assigned the bond to the plaintiff*. 

Ellison^ for the plaintiff* in error. 

Per Curiam. — ^*' The only question is, whether one of two obligees 
of a bond can assign his interest separately, so that his assignee 
and the other obligee will be the legal holders of it? We do not 
think that such an assignment is authorised by the statute." 

Judgmcni affirmodj (xj&. 
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Lms V. Sbcrest. 

L4imi>BD AND TnfANT.— Ill ui tetioo upon a note, the defendant eet up at a defence that the 
note was given for the rent of certain premiees belonging to the eatate of an intestate, lea- 
sed to him by the payee, aa administrator, and that before his term expired, a part of said 
premises were sold to pay a debt of the intestate. It appeared, however, that the defendant 
had occupied the premisea to the full end of his term, and it was held that the defence was 
insufficient 

ERROR to the Grant Circuit Court. 

Debt, by the plaintiff in error against Secrcsty upon a promisflor}" 
note, for the payment of 110 dollars by the latter to lAfcy dated on 
the 3d of ManA^ 1846, and payable one year after date. Plea, the 
general issue, with an agreement that all legal matters of defence 
might be given in evidence under it. 

The plaintiff having produced the note declared upon, the defen- 
dant gave in evidence the following article : — 

'* Memorandum oran article made and concluded by and between 
Michad Secrest and Abraham Itfe^ of Grant county, and State of In- 
diama^ witnesseth : That the said Abraham lAfe^ of the first part, 
agrees to rent to Michad Secrut^ the farm formerly owned by ChriM- 
tiam lAfe^ with the use of the saw-mill, to have all the privileges 
that pertain to said farm and mill for the term of one year from this 
date, ending on the 1st day of Marchy 1847 ; and the said Michael 
Secresty of the second part, binds himself to give Abraham Life the 
sum of 110 dollars for the rent of the above described farm and 
saw-mill, at the expiration of one year from this date, and for the 
true performance of the same, Michad Secreei of the first part, ex- 
ecutes his promissory note for 1 10 dollars, this 3d day of March^ 1 840. 

Abraham Ljfe^ [seal.] Midtad Secrest, [seal.]'* 

He also proved, that the premises mentioned in the agreement, 
consisted of one hundred and thirty-nine acres of land and a saw- 
mill ; that ChrtMlkm Life had, in hb life time, bought said premises 
and paid moet<if the purchase money; that said Christian lAfe ren- 
ted the premises to the defendant and put him in possession, and 
during die t^rm died, leaving the plaintiff, one of his sons and heirs, 
and another scm, present, and other bdrs living in Olao; that the 
plaintiff administered on hb estate, and at the end of the term 
granted by the deceased, the plaintiff, as administrator of the de- 
ceased, granted the term named in the foregoing agreement, and 
took the note on which Ab action was broeght, for the rent; that 
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(luring the lost named term and eight months before it ended, eighty- 
peven acres of said premises, including the saw-mill, were sold by 
the sheriff for the balance of the purchase money due from the an- 
cestor, but that the defendant used and occupied all said premises to 
the full end of his term. 

The above being all the evidence, the Court gave judgment for 
the defendant, and overruled the plaintiff's motion for a new trial. 

BrawrdcCy for the plaintiff in error. 

Per Curiam, — ^** We think the facts shown did not constitute a 
sufficient defence to the action. As a general rule, a tenant is es- 
topped from denying the title of his landlord, and there is nothing 
shown, in this case, which brings it within the exceptions which have 
been allowed." 

Judgment reversed^ &c. 



(JooDwnc v. Hazzard. 

Bills and Notes. — An order for the payment of a sum of money, is no evidence of a demand 
against the person to whom tho draft is directed, unless he accepted or promised to pay it. 

A due bill for the payment of a certain sum *''' when winted'*'* is, in effect, payable on de- 
mand, and is not entitled to draw interest until demand is made. 

ERROR to the Henry Circuit Court. 

Assumpsit, by Hazzard against Goodmn^ on the common counts. 
Pleas : Non assumpsit^ payment, and set-off. Trial by jury, and 
judgment for 98 dollars and 21 cents in favor of the plaintiff. 

On the trial, there being a long list of open and unsettled ac- 
counts in evidence on the part of each party, the defendant intro- 
duced the following draft : — 

" Transportation of Mails. Post-Office Department. 

Draft No. 5043. To Samvd Hazzard, P. M. at New Castle^ In- 
diana, At sight pay to Wesley Chodwiny or order, 21 dollars and Sf^ 
cents and charge to account of this department. 

Charged 24th August, 1842. C. A. Wickliffe, P. M. Gen. 

One Richard Goodwin was then called as a witness, and he stated 
that he had heard a conversation between the parties relative to a 
post-office draft, which the plaintiff admitted was unpaid and prom- 
ised to settle, but he could not state for what amount the draft was 
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drawn, nor, with certainty, when the conversation occurred. The 
plaintiff was a post-master, and the defendant a mail contractor. 
The latter frequently had such drafts upon the plaintiff. 

This being all the evidence relative to the draft introduced by the 
defendant, the Court refused to permit it to go to the jury. 

The defendant also introduced the following note or due bill : — 

^' Due Wesley Croodwin seventy dollars, to be paid in bankable 
paper when wanted. Samwel Hazzard. 

''January 1st, 1841." 

No evidence was given of a demand of payment, and the Court 
instructed the jury that such a note is not entitled to draw interest 
until demand made. 

Test and Wardy for the plaintiff in error, contended that the Court 
erred in excluding the post-office draft, and in giving the above in- 
struction relative to the due bill. 

NevymaTiy contra. 

Heldy per curiam^ that there was no error in excluding the first 
mentioned draft, as it was no evidence of a demand against the 
plaintiff unless he had accepted it, or promised to pay it, and the 
evidence of Richard Goodmn was too vague to establish such an ac- 
ceptance or promise. 

Held, also, that the instruction given was correct, the due bill be- 
ing, in effect, payable on demand. 

Judgment cfffirmedy &c. 



Doe e, d, Morgan v. Woodward. 

ERROR to the Dearborn Circuit Court. 

Ejectment by the lessee of a mortgagee against the mortgagor to 
recover possession of the mortgaged premises. The suit was com- 
menced in 1847. Plea, not guilty. Judgment for the defendant. 
The mortgage was executed in 1839, and did not contain an agree- 
ment that the mortgagee should have possession. 

The only question was, whether the statute of 1843, on the sub- 
ject, applies to mortgages executed before its passage? 

Held^ that it does. Grimes and Others v. Doe e, d, ShviCy 8 Blackf 

371. 

Judgment affirmedy &c. 
41 
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LuMPKiKS V. Justice and Wife. 

Slouek.— HeU, that the words alleged to have been spoken, with the prefiitory ayermenta of 
the declaration, in this suit, did not amount to a charge of incest. 

Practice.— The written consent of a prockein amy,, required by the statute to be given before 
process issues, need not be averred in the declaration, but if the statute has not been com- 
plied with in that particular the defendant may move to dismiss the suit. 

ERROR to the Putnam Circuit Court. 

Slander, by Lumpkins^ for words spoken by the female defendant. 
Special demurrer to the declaration, and judgment for the de- 
fendant. 

McGaughey and CowgUl, for the plaintiff in error. 
/. A. Wright, contra. 

Blackford, J. — " The declaration commences as follows: * Robert 
LumpkinSy by Rebecca LumpkinSy who is admitted by the Court here 
to prosecute for the said Robert, who is an infant within the age of 
twenty-one years, to wit, of the age of twenty years last past, as the 
next friend of the said Robert, complains," &c. 

'^ This commencement of the declaration is objected to, because 
it does not allege the prochein amjfs written consent to act, and the 
filing of such consent in the clerk's office. We do not think this ob- 
jection tenable. It is true, that the statute requires the prochein 
amy's written consent to act to be given, and to be filed before the 
process issues. R. S. p. 879. But we can see no reason why the 
declaration should allege those facts. When the statute, as to this 
matter, has not been complied with, the defendant may move to dis- 
miss the suit. 

" The declaration alleges, that before the committing of the griev- 
ances complained of, one Martha Jane LumpkinSy an unmarried 
woman, was the sister of the plaintiff, and known to be so among 
his neighbors and others, and by the female defendant ; that said 
Martha Jane was pregnant and known to be so by the female defen- 
dant ; and that at the time said Martha JoTie was gotten with child, 
the plaintiff was over the age of sixteen years. 

'^ The declaration further alleges that the female defendant, to 
cause it to be suspected and believed that the plaintiff had been 
guilty of incest, and to subject him to the fines and penalties in- 
flicted upon persons guilty thereof, theretofore, to wit, on, &c., at,&c., 
in a certain discourse which she, the female defendant, had with 
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one Motry Wasner, of aod concerning the plaintifi*, and of and con- 
cerning his said sister's pregnancy, and of and concerning the crime of 
incest, then and there, in the presence, &c., falsely and maliciously, 
spoke and published of and concerning the plaintiff, and of and con- 
cerning the crime of incest, and of and concerning the plaintiff's said 
sister, these false, scandalous, and defamatory words; that is to say, 
Robert LunqMns (meaning said plaintiff,) got his sister (meaning 
said Martha Jojie Lumpkins,) with child. 

** There are various other words alleged to have been spoken by 
the female defendant of the plaintiff, but they are all substantially 
the same with those we have juQt set out. 

*' The declaration states, that the female defendant, by said words, 
meant that the plaintiff had been and was guilty of the crime of 
incest; and it concludes in the usual form. 

** There are two causes of demurrer assigned. The first relates 
to the commencement of the declaration and has been already an- 
swered. The other cause is, lliat llie plaintiff^s said sister is not 
averred to have been at least sixteen years old, at the time she was 
gotten with child. 

** The living in open and notorious fornication or adulteiy, is an 
indictable offence; but the mere act of fornication or adultery, with- 
out living in the manner aforesaid, is not indictable. R. S. p. 977. 
The mere charge, therefore, of fornication or adultery (nothing be- 
ing said as to the parties living a9 above mentioned^) is not action- 
able unless made so by statute. Where llie charge of fomicaticm or 
adultery is against a man, the words s^e not actionable by statute. 
R. S. p. 691. So, the getting of an unmarried woman with child is 
not an indictable offence; and the charge of such offence, therefore, 
is not actionable, unless made so by the statute. There is no statute 
on the subject. If the words laid in the declaration are actionable, 
it is because lliey contain a charge of the crime of incest. The in- 
nuendo attached in the declaration to the statement of the words is 
as follows: * thereby meaning that the plaintiff had been and was 
guilty of the crime of incest.' That crime, so far as relates to the 
illicit intercourse of a brother and sister, is defined by the statute in 
these words: ' If any brother and sister, being of the age of sixteen 
years and upwards, shall have sexual intercourse together, having 
knowledge of the consanguinity, every brother or sister so offending 
shall be deemed guilty of incest, and on conviction thereof shall be 
imprisoned,' &c. R. S. p. 969. It appears to us, that to bring a 
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case within this definition of incest, the parties must both be at 
least sixteen years of age, at the time of the intercourse; the words 
^ being of the age,* &c., referring to brother and sister. The subse- 
quent words, ' every brother or sister so ofiending,' &c., only means 
that the parties shall, on conviction, each be imprisoned. That be- 
ing the case, the declaration should have averred, that both llie 
plaintiff and his sister were, when the child was begotten, at least 
sixteen years of age. 

*' There is another objection to the declaration. The illicit inter- 
course of a brother with his sister is not within the definition of the 
crime of incest, if he did not know of the relationship at the time of 
the act. Perhaps neither of them can be guilty of the crime, unless 
the relationship was known to them both. At all events, the plain- 
tiff did not commit the crime, unless, at the time of the intercourse, 
he knew of the consanguinity. Now, in this declaration, there is 
nothing in the prefatory allegations and colloquium showing that 
the female defendant meant, or was. understood to mean, by the 
words charged, that the plaintiff knew when he got his sister with 
child, that she was his sister. It has been held, that the saying of 
the plaintiff that he had passed counterfeit money is not actionable, 
without a colloquium showing that the words were spoken concern- 
ing the commission, by llie plaintiff, of the offence of passing coun- 
terfeit money, knowing it to be such. Church v. BridgmaUy 6 Miss. 
190. So, a charge that the plaintiff had received stolen goods 
would not be actionable, unless it appeared by extrinsic matter, that 
the defendant meant, by the words, that the plaintiff, when he re- 
ceived the goods, knew them to luive been stolen. So, in the present 
case, there being nothing in the declaration to show that the female 
defendant meant the illicit intercourse was with the knowledge of 
the parties, or at least of the plaintiff, of the consanguinity, the de- 
claration was for that reason defective." 

Judgment cffirmedy &c. 
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Deford v. Sedtour. 

CoNTSACTS. — A common carrier may maintain an action, for a breach of a contract marie by 
him, with the master of a canal boat, for the transportation and delivery of freight. Where 
a receipt was given by the defendant for certain quantities of merchandize, hctd that the 
plaintiff might show by parol evidence, that it was given as captain of a canal boat, and that 
said merchandize was to be carried upon his boat 

APPEAL from the FVanldin Circuit Court. 

This was a suit against the ownei^ of a canal boat, to recover 
damages for the breach of a contract, made by the master, to deliv- 
er certain flour in Cincinnatu The declaration averred that on the 
4th of November, 1847, John Deford, being master of said boat, re- 
ceived from the plaintiff 90 barrels of flour, as evidenced by a receipt 
in writing, and that 58 barrels of said flour never were delivered. 

There were three pleas filed, upon which issues were joined. 1st: 
The general issue. 2d : That said receipt was given without consid- 
eration. 3d : That said receipt was procured by fraud. There was 
a fourth plea, which amounted to a plea that the receipt was ob- 
tained by fraud, to which a demurrer was sustained. 

It appeared by a bill of exceptions, that upon the trial, the plain- 
tiff produced the following receipt: — 

"Received, Laurel, Nov, 4th, from Bryant Seirunir 60 bbls. of 
flour to be left with N, McClure; also, 30 bbls. flour to Tapper 4* 
Petty, 41 bbls. wheat, C W, West, all at Cincinnati. 

''John Deford:' 

He also proved that John Deford was the master of the boat, and 
a son of the defendant. 

After the evidence was closed, the defendant requested the Court 
to charge the jury as follows : — 

1st. That the receipt given in evidence is a written contract 
between the parties, and could not be varied or enlarged by parol 
evidence of what was said and done at the time. 

2d. That said contract did not create any liability against the de- 
fendant or his boat. 

3d. That if the plaintiff was not the owner of the flour he could 
not recover in this action. 

The Court refused to give these instructions and told the jury 
that the plaintiff might show by parol evidence that the receipt was 
given as captain, and that the freight named was to be carried by 
said boat. The Court also charged the jury that if the plaintiff 
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was a common carrier, he had such an interest as would entitle him 
to maintain an action for a breach of the contract respecting the 
transportation and delivery of the freight. 

Howlandf for the appellanti contended that the Court erred in sus- 
taining the demurrer to the fourth plea, and in refusing to give the 
instructions asked for. 

Skith and Holland^ contra. 

Hddj per curiam^ that as the fourth plea was similar to the third, 
the defendant was not injured by the decision upon the demurrer; 
and that there appeared to be no error in the instructions given. 

The bill of exceptions did not set out all the evidence. 

Judgment affirmtd^ d^. 



CAiPEirm and Another v. Lockhabt. 

CoMTAAcrB.— In an action of eotanant, for damaget for the fidlnre to convef real aatate aceofd* 
ine to the covenant, it may be alleged in the declaration aa a aofficient exouae for not hiT* 
ing demanded a deed or tendered the pnrchaae money, on tke daji named, that the covenant* 
or had no title. 

The defendants covenanted to convey to the plaintiff, on payment of the porchaae money, 900 
acres of land to be selected by the defendants fix>m landa owned by them in a particular 
township. The declaration dleged that they did select the lands (deacribing them), but did 
not convey. Hdi^ that the declaration waa not objectionable under the atatate of frauds, 
in not showing that the landa were particularly designated in writing trndn-jaal, and that ths 
particular land selected might be shown upon the trial, by written, if not oral evidence. 

When an agreement contains varioua stipulationa of difl^nt degreea of importance, the 
damages for the breach of some of which would be oertain and of others uncertain 
and a laige sum is expressed in the agreement aa payable on the breach of anjr of the stip* 
ulations, such sum is to be regarded aa ^penatbf and not aa UqmidaUd damageM^ though it be 
stated in the agreement to be payable on the breach of any of aaid stipulatiooB aa liquidated 
damagee and «iot aa a penalty. 

APPEAL from the Knox Circuit Court. 

Covenant, by James Lockhart against WiBard Carpenter and AMn 
B. Carpenter. The action was founded upon an instrument under 
seal, which, after reciting that difficulties had arisen in the manage- 
ment and settlement of the business of the firm of /. Lockhart If 
Co.f composed of the said James Lockhart ^ WiBard Carpenter ^ and 
Alvin B. Carpenter; and that said firm had been dissolved, and each 
of the parties composing it, restrained by injunction from personally 
interfering in the settlement of its business, proceeds as follows : 
" To the end, therefore, that the members of said last mentioned 
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firm may, between themaelveBy amicably settle the businesB, and dis- 
pose of the property of said firm, it is agreed, by and between the 
said Lockhart of the one part, and the said WiOard and Alvin B. 
Carpenter of the other part, that the business of said firm of J. Lock' 
hart 4* Co*9 shall be settled in the following manner, to wit : 

Here followed various stipulations, some of which were as fol- 
lows: 

Ist. The chancery suit in which the above mentioned injunction 
was granted, shall be dismissed by Lockhart. 

2d. The lands and efiects of the firm, and also the lands owned 
by Lockhart and the Carpenters^ severally, in Union township. Van" 
derbufg coimty, Ijuliana^ and a tract of land purchased of C. D. 
Bourne J shiedl be taken into the settlement, and shall be divided into 
three parcels, as follows: Ist. The dry goods, Sac. 2d. The resi- 
due of the efiects of the firm, and the aforesaid lands in Union 
township. 3d. The Bourne tract. Of which parcels, the Carpen- 
ters shall take the first, at, &c., and they shall say, in writing, what 
the other two are severally worth. 

2d. It shall be at the option of Lockhart^ which of the two said 
parcels, so to be valued by the Carpenters^ he will take at the valua-^ 
tion, but he shall take one of them and they the other. 

4th. The first parcel (taken by the Carpenters)^ shall be applied 
towards the payment of a debt due them by the firm ; and the bal- 
lance due them, with the other debts of the firm, shall be paid by the 
party taking the second parcel. 

6lii. The party^ found indebted at the close of the settlement, shall 
give notes to the acceptance of A. Warner^ for the payment of such 
indebtedness in 6, 12, and 18 months. 

12th. The number of acres of Union township land to be brought 
into the settlement by said Carpenters^ shall not exceed the number 
of acres owned by Lockhart in said township. 

13th. Each of the parties to these presents shall convey to the 
other, by good and sufficient deed or deeds, &c., " all of such real 
estate as such party or parties, shall, by virtue of this agreement, be 
entitled to have so conveyed, so soon as the purchase money there- 
for shall be fully paid." 

15th. The party taking the property in the second division^ shall 
give bond, &c., for the application of the property to the payment 
of the debts of the firm of said /. Lockhart 4* Co,j and that said debts 
shall be paid without unnecessaiy delay. 
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16tb. The parties mutually covenant with each other, that if 
either shall fail *' in any particular, to abide by, observe, and per- 
form, the above written agreement, or any article, clause, covenant, 
or promise therein contained, by and on his or their part to be ob- 
served, kept, abided by, and performed, the party so failing," &c., 
" shall pay the other party the sum of 10,000 dollars (and uo greater 
or smaller sum), as and for the damages occasioned by such 
failure," &c. 

The declaration averred, that the suit in chancery was dismissed. 
That all the property mentioned in the agreement, real and per- 
sonal, was taken into the settlement and divided into three classes. 
That Lockhart owned 200 acres of land in Union township. That 
the Carpenters likewise claimed to be the owners of 200 acres of 
land in said township. That /. Lockhart 4* Co. owned 466 acres in 
said township. That said three parcels of land were taken into the 
settlement. That certain lands (particularly described) were brought 
into the settlement by the Carpenters, That the Carpenters stated, 
in writing, the value, severally, of the second and third classes of 
property. That Lockhart took the second class and fell in debt to 
the Carpenters 4,967 dollars and 65 cents. That in said sum was 
included the value of the Carpenters'^ land in Union township, 
brought into the settlement. That Lockhart gave his three notes for 
said sum, payable to the Carpenters in 6, 12, and 18 months, to the 
acceptance of A. Warner^ and also gave security, to the acceptance 
of said Wamei\ for the payment of the debts of the firm without un- 
necessary delay. That Lockhart had paid all of said notes, except 
the sum of 336 dollars for which the Carpenters had obtained judg- 
ment. That Lockhart tendered said balance to the Carpenters on 
the 29th of Jvly^ 1845, before the commencement of this suit, and 
demanded a deed, but the Carpenters refused the money tendered 
and failed to make the deed. That the Carpenters had not then and 
never had, a title to the land, and could not make a conveyance ; 
and that, although requested, they had failed to pay the 10,000 dol- 
lars, &c. 

The Carpenters filed 18 pleas, denying the various averments of 
the declaration separately. The 17th plea alleged that Lockhart 
did not pay the debts of /. Lockhart Sf Co,, but that the Carpenters 
were compelled to and did pay them to the amount of 500 dollars. 
Issues of fact were taken on all the pleas except the 3d, 5th, and 
17th, to which demurrers were sustained. 
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There was a trial by jury, which resulted iu a verdict and judg- 
ment in favor of Lockhart for 10,000 dollars. From this judgment 
the defendants, the Carpenters^ appealed to this Court. 

Judah and Baker ^ for the appellants, contended that the judgment 
should be reversed for the following reasons: 

The declaration is bad for the want of an averment, that the pur- 
chase money of the land was paid or tendered on the day when it 
became due. 

This being an action of covenant, the declaration must show an 
agreement sufficient to bind the parties under the statute of frauds. 
The agreement recited in the declaration, in this case, is not such 
an agreement as will bind the parties to convey land, because it 
does not on its face nor by reference to any other instrument, give 
a description of the land nor the amount of the purchase money. 

A new trial should have been granted, because the evidence did 
not warrant a finding for the plaintiff on the issues made by the 7th 
and 13th plea^. 

The Court erred in not permitting the defendants to prove that 
one of the tracts of land mentioned in the declaration and therein 
alleged to have been taken into the settlement, was, in fact, conveyed 
to the plaii^tiff and subsequently sold by him; and that the plaintiff 
had been in possession of several other tracts also mentioned in th^ 
declaration, receiving the rents, &c. 

The Court erred in instructing the jury that the 10,000 dollars, 
mentioned in the agreement, was to be considered as liquidated 
damages and not a penalty. 

Lockhart and /. G. JarveSy contra. 

The covenants were independent. Ludlow v. McCrea, 1 Wend, 
228; Dox v. Dai/y 3 id. 355; Goodwin v. Holbrooke 4 id. 377; Campbell 
V. Jones, 6 T. R. 570; Tompkins v. EUiotty 5 Wend. 496; Howard v. 
Lcachy II Pick. 151. 

The contract sued on was not void, under the statute of frauds, 

though it does not identify the particular lands which were the 

subject of the agreement, but leaves them to be identified by other 

testimony. Sterling v. Blair, 4 Bibb, 288; Jackson v. Dclaneyy 11 

John. 36; 13 id. 583; Craig v. Leslie^ 3 Wheat. 563; Hunt v. Wick- 

liffcy 2 Peters, 201 ; Buster's Ex'rs v. Wallace^ 4 Henn. 6t Mumf. 82; 

Davis V. KingsUy, 13 Conn. 285; White/iouse v. Langdon, 10 N. H. 

R. 331. 

42 
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The parties agreed upon the sum of 10,000 dollars as liquidated 
damages for any substantial breach of the agreement, and the in- 
struction of the Court below that Loddiart was entitled to recover 
that sum, if any, was right. Crisdee v. Bolton^ 3 C. & P. 240; Noble 
V. Bates, 7 Cow. 307; Dacan v. Bacon, 17 Wend. 456; Smith v. Srmthy 
4 id. 468; 5 id. 496; White v. Dingky, 4 Mass. 433; CuOer v. Howe, 
8 id. 257; Hauabrook v. Tappan, 15 John* 200; Tinglcy v. Cutler, 2 
Conn. 291, (2d series); Gammon v. Howe, 14 Maine R. 250; 15 id. 
273; Chamberlain v. Bagley, 11 N. H* R. 234; Hardin's Ky. R. 175. 

Perkins, J. — ^'^The first objection to the declaration, is, that it 
does not aver a payment or tender of the purchase money on the 
19th of July, 1839, the day the last instalment fell due. It i3 in- 
sisted, that the contract on the part of Lockhart to pay the last in- 
stalment of the purchase money on a given day, and on the part of 
the Carpentei's to make a deed so soon as the purchase money 
should be fully paid, make the payment of the money and the exe- 
cution of the deed dependent, concurrent acts, and fixes the day for 
their performance, namely, the 19th of July, 1839; and that, hence, 
it was necessary for either party in suing the other for non-perform- 
ance, to aver performance, or an ofier of performance, on his part, on 
that day. We incline to this construction of the contract, and hold that 
Lockharfs declaration must aver performance, or an offer of perform- 
ance, or, further, an excuse for the failure so to perform, or ofi^er, on 
the fixed day. 

<' Does it do either? It avers that in the notes given for the pur- 
chase money of the land, were included over 1000 dollars payable 
for another consideration, — that Lockhart paid, on the day, the en- 
tire amount of the notes except 336 dollars. This shows that he 
paid, in proper time, more than the amount of the price of the land; 
but as no appropriation was made (if, under the circumstances, 
there could have been) of the payment, exclusively to the considera- 
tion for the land, it must be considered as paid proportionably, on 
the land and the other debts for which the notes were given. A 
part, therefore, of the unpaid 336 dollars must be purchase money 
of the land. This part is not averred to have been either paid or 
tendered, on the day stipulated. Is an excuse shown? It is averred 
that the Carpentei^s had no title and could not make a deed. In 
Sijeets V. Andrews, (2 Blackf. 274,) it is decided, that to sustain a suit 
for damages, on a covenant to convey real estate, occasioned by the 
non-conveyance, the plaintiff* must show a demand of a deed or a 
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imfficient exease for the failure to make it; and in Blann v. Smithy 
(4 id. 517,) and in Bawen v. Jackson, (8 id. 203,) it was held that the 
covenantor's want of title is a sufficient excuse. It is said that the 
law does not require the performance of a vain act, and that to de- 
mand a deed from one who could not make it, would be such an 
act. 

^* The object of payment or tender of the purchase money, is to 
entitle the party^ making it to a deed from the party to whom it is 
to be made. Put if such party have no title, he cannot require pay- 
ment, he cannot receive the tender, nor can he make the deed. The 
ceremony of the tender would be unavailing. It seems to us, that 
if want of title is a good excuse for not demanding a deed, it is 
equally so for not making a tender. If, in this case, tiie Carpenters 
had a title, they might safely have denied the averment to the con- 
trary in the declaration. We say nothing here, as to whether the 
plaintiff should show a readiness or ability, on his part, to perform 
or tender. 

*' Again, it is objected that it is not averred in the declaration that 
Lockhart had paid the debts of the firm. We do not think this objection 
valid. We do not think the payment of the debts by Lock/i4irt, a 
condition precedent to his right to a conveyance of the land in ques- 
tion. It was to be conveyed on the payment of certain notes given 
for the purchase money, and payable at fixed times. The debts 
were to be paid in a reasonable time; and what that would be, de- 
pended on the circumstances of the case. It seems too, that they 
were to be paid out of the property taken by Lockhart, for he was 
required to, and did, give bond to so appropriate a sufficiency of it. 
Nor do we think, that the fact that the Carpenters paid 500 dollars 
of those debts, as alleged in the 17th plea, certainly showed a breach 
of the covenant by Lockhart. He did not agree to pay the debts as 
soon as they should be demanded, but in a reasonable time. A 
creditor would not be bound to wait this reasonable time, if his de- 
mand was due, but might immediately collect it from the Carpen- 
ters. Lockhart would, in such case, be bound to repay them the 
amount in a reasonable time. 

*' Ag^n, it is urged that the declaration is bad under the statute of 
frauds, in not showing a covenant contcdning a particular descrip- 
tion of the land to be conveyed. The argument is, that that statute, 
constructively, requires that the written contract for the sale of land 
should definitely ascertain the land,— ^that if the form of action upon 
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the contract be assumpsit, inasmuch as at common law it is not ne- 
cessary to allege the writing, and the statute has not changed the 
rules of pleading, the sufficiency of the writing, under the statute, is 
only matter of evidence; but that if the form of the action be cove- 
nant, inasmuch as at common law this form of action does require 
that a sealed writing be set forth, the declaration must show that 
the covenant complies with the statute; for example, contains a par- 
ticular description of the land. That in this case, a compliance with the 
statute is matter of pleading; and note 3, to section 44, ch. 4, of 
Gould's Pleading, and note 1, to page 176, vol. 1, Wms. Saunders, 
are cited. And it is further insisted, that in covenant, if the con- 
tract be made out from several separate writings, they must all be 
under seal and shown to be so in the declaration. 

" If these positions are correct the declaration in this case is bad ; 
for it does not show such a covenant as that contended fbr, namely, 
one particularly describing the lands. Item 2 of the covenant pro- 
vides, that Lockhart shall bring to the settlement to be had between 
the parties, his land in a certain township ; and items 2 and 12, 
taken together, provide that the Carpenters shall bring in an equal 
number of acres, out of lands owned by them in the same township. 
Lockhart owned 200 acres. The covenant, then, is, substantially, 
that the Carpenters shall bring into the settlement 200 acres of land, 
such as they shall select, out of a tract they own in Union township, 
&c., and shall convey the same to Lockhart^ if he elect to tcdce them, 
on his paying the purchase money. From the whole instrument in 
which this covenant is contained, we are able to determine the 
names of the parties, the number of acres of land to be conveyed, 
the location of the tract out of which they are to be taken, the mode 
in which they are to be particularly designated except as to whether 
it shall be in writing, and the consideration. The covenant is of 
this character: A covenants to convey to B, such 200 acres of land 
out of a designated tract as F shall designate; and F does desig- 
nate. Again: G offers, by letter, to purchase of D, for a certain con- 
sideration, a lot in EvansvUle. D answers, by letter, not under seal, 
accepting the offer. He afterwards covenants, under seal, to con- 
vey to C, for the same consideration, the lot, as described in those let- 
ters, on a particular day, or pay damages, &c. He fetils to perform 
his covenant. Can C sue in covenant and introduce the letters, not 
under seal, to identify the lot? We see no reason why, under a 
proper declaration, he cannot. Should the declaration upon such a 
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covenant Bimply set it out, and aver that the lot described in the 
letters had not been conveyed, without averring which it was, the 
declaration would probably be bad. But in the case before us, as 
we have seen, the declaration sets out articles of covenant contain- 
ing, with sufficient certainty, all the requisites of the contract for 
the conveyance in question, except the identification of the particu 
lar 200 acres to be conveyed, and provides for that being done« 
The declaration then avers that it was done and designates the land. 
It seems to us, that this is sufficient. If this averment will not lead 
to the admission of improper evidence, it is good. We think it will 
not, and that the plaintifi* might prove under it, by written, if not 
by oral evidence, the selection of the land. A written or sealed 
instrument does not, necessarily, exclude all oral evidence. A deliv- 
ery different from the date of the deed, and the non-pa}rment of the 
purchase money, though payment be acknowledged in it, may be 
proved by such evidence. And so, when two lots have the same 
general description, that intended to be conveyed may be shown by 
parol. Again, the declaration alleges, that the quantity of land 
claimed by the Carpenters as theirs in said Union township was 200 
acres, that they brought them into the settlement, &c., but had not 
conveyed, &c. This, in substance, is an averment that they had 
not conveyed to the plaintiff any land in that township, and brings 
the case directly within Buster^s Ex'rs. v. WaUacej 4 Henn. & Mumf* 
82. It is also supported by Davis v. Kingskyy 13 Conn. 285, and 
PeytorCs Heirs v. MatsoUy Litti S. C. 37. 

" We must now examine the instructions to the jury. 

" The counsel for the Carpenters asked the following : That unless 
the jury believe from the evidence, that Lockhart did give his notes, 
&c., with security to the acceptance of A. Warner^ as stated in the 
declaration, they should find for the defendants ; which the Court 
gave with this addition: Unless they believe that the Carpenters ac- 
cepted the notes, or received payment, or part of it, making no 
objection to the security or the want of Watmer^s approval. We 
think this instruction, as given, was correct. It was provided in the 
articles between Lockhart and the Carpenters^ that security should be 
given to the acceptance of Warner^ to prevent captious objections 
to the notes and bond by the Carpenters^ — to compel them to accept 
such as they should, not such as they might be satisfied with. If 
notes and a bond were given to the acceptance of the Carpenters^ to 
whom they were payable, we think the legal effect of the covenant 
in this particular, was complied with. 
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'' The Court Airther instraeted the Jury, that if they found for the 
plaintiff, they must find 10,000 dollan, that lumi in the covenant, 
being liquidated damages and not a penalty. 

*' On this point we have no difficulty. The instruction was wrong. 
Some of the rules for determining whether a sum shall be considered 
a penalty or liquidated damages, are well settled. They are stated 
with precision in HamUUm v, OverUm^ (0 Blackf. 206,) and the cases 
establishing them are there cited. One of those rules we under- 
stand to be, that where an agreement contains various stipulations 
of different degrees of importance, the damages for the breach of 
some of which would be certain and of others uncertain, and a large 
^um is expressed in the agreement as payable on the breach of any 
of the stipulations, such sum is always to be regarded a penalty and 
not liquidated damages. This case falls clearly within this rule. 
For instance, stipulation 5, is, that the individual accounts, &c., of 
each party, shall be brought into the settlement. Stipulation 7 re- 
quires each party to accQunt for all money received. Stipulation 9, is 
lliat'miatakes shall be corrected when discovered. Now for a viola- 
tion of either of these stipulations, the damages would be certain. 
The amount of the accounts or money Withheld, or of the mistakes 
the correction of which should be refhsed, would enable a court or 
jury to determine them. So, of other of the stipulations. On the 
other hand, stipulation 1, requiring a dismissal of the chancery suit; 
stipulation 6, requiring notes to the acceptance of Warner; stipula- 
tion 15, for the giving of a bond, &c., may sound in uncertain dam- 
ages. So may some others. The various stipulations in the agree- 
ment are also of vastly different degrees of importance, and the 
damages for the violation of some of them would be very trifling. 
What we have said on this point shows that the Court also erred in 
refusing evidence, in mitigation of damages, of the fact that the 
Carpenters had conveyed to Lockhart and he had accepted, a part of 
the lands agreed to be conveyed*'' 

Judgment reversed^ &c. 



\ 
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Rowusr V. Doe e. d, Caipbhtbe. 

Etahstille.— Conatmcdon of the apedfioatiom mmmaed to ths pUt of McGwrfa finUiiie- 
ment of Emmtvitte, at to the abe of the Sqoarae. 

ERROR to the Vandtrbuf^ Circiiit Court 

This was an action of ejectment in which the plaintiff below suc- 
ceeded. 

The only question in the case, was, whether the blocks in the 
Lower, or ilfcGbiy^ EnlargenSent, of EvanmUe^ are eighteen poles 
square, or eighteen poles one way, by eighteen poles and eighteen 
links, the other. 

That question depended on the construction to be given to the 
plat of said Enlargement, as made by McOary^ the proprietor. The 
spediScations annexed to the plat were as follows : 

^^This Enlargement of Evanstnlk is laid out agreeably to the origin 
ntd pbaij except the variation in the courses, viz : The blocks or 
squares are laid out eighteen poke square^ making eight lots in a 
block, with an alley of twelve feet wide passing through the centre 
of each block, except the front lots; Water street is 100 feet wide; 
all the other streets are six^ feet wide throughout the plan. The 
fractional lots No.'s 1 and 2, lying between the-original plan and the 
present Enlargement, and fractional lot No. 3, lying between Water 
street and the river, including all the groimd fronting the river.'' 

By the original plan of £txiiuvt&, the squares were laid out to 
measure eighteen poles by eighteen poles and eighteen links. 

There were no Imown monuments, by which the size and bounda- 
ries of the iKiuares in said enlargement, as actually surveyed and 
originally laid out could be ascertained. 

Baker^ for the plaintiff in error. 

Joncej contra. 

SmTH, J. — ^'The Court below appears to have held upon the trial 
that the Enlargement was intended to correspond with the original 
plan of the ci^, as to the size of the blocks, notwithstanding the 
specification in the videlicet, that they are to be eighteen poles 
square. From an examination of both plats and the specifications 
accompanying them, we think it may be fairly inferred that such 
was the intention of the proprietor, and as the Court below has so 
determined, we shall not disturb the judgment." 

Judgment afirmedj &c. 
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Hamilton v. Piesson. 

Paomissort Notes. — In attachment for a debt foanded on the endorsement of a note, under 

tlie plea of the general issue the executioa of the note need not be proved. 
Practice. — If evidence is objected to, the cause of objection must be stated. 

ERROR to the Grant Circuit Court. 

This suit was commenced by a writ of foreign attachment, and 
was founded upon the endorsement of two promissory notes. The 
plaintiff in error was the defendant below. The defendant appeared 
and pleaded the general issue without oath; and he had leave, by 
the plaintiff's consent, to give in evidence any special matter of 
defence. 

On the trial, the defendant objected to the notes and endorsements 
as evidence, because the execution of the notes was not proved, but 
the objection was overruled. 

The defence relied on by the defendant was, his dischai^e under 
the bankrupt law of the United States of 1841, which dischai^e was 
proved. 

The plaintiff undertook, under the 4th section of the bankrupt 
law, to impeach the dischai^e for fraud. The evidence of the fraud 
was objected to, but the objection was pverruled. Judgment for the 
plaintiff. 

The principal errors assigned were, 1st. That the iiotes and en- 
dorsements were not admissible in evidence, without proof of the ex- 
ecution of the notes. 2d. That the evidence impeaching the 
discharge for fraud ought not to have been received. 3d. That the 
evidence of fraud was insufficient. 

Brotvntee^ for the plaintiff in error. 

Blackford, J. — ^^ The answer to the first objection is, that as the 
suit was not against the maker of the notes, but against the en- 
dorser, it was not material whether the notes had been executed or 
not. Supposing them to have been forgeries, the defendant would 
nevertheless be liable on his endorsement. See Johnson v. Dickson^ 
1 Blackf. 256, and note. 

*^ The second objection is founded on the 4th section, of the bank- 
rupt law, which requires the plaintiff when he intends to impeach 
the discharge for fraud, to give the defendant notice of the objection. 
In this case, the evidence of fraud was objected to; but the causes of 
the obicction were not pointed out, and we cannot, therefore, say 
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that the overruling of the objection was erroneous. If the objec- 
tion to the evidence of fraud in obtaining the discharge was, that 
no notice had been given that such evidence would be offered, the 
want of such notice should have been stated to the Court as the 
ground of the objection. Russell v. Branham^ 8 Blackf. 277. 

** The third objection depends entirely on the weight of evidence. 
There was a good deal of evidence strongly tending to show, that 
much of the defendant's property had not been surrendered on his 
application under the bankrupt law, and that such property had 
been fraudulently concealed by him. There is, therefore, no error 
in this part of the case." 

Judgment affirmed, &c^ 



Smfth and Another v. Smfeh. 

Set-off. — An unliquidated demand for damages sustained by the non-performance of a contract, 
is not a proper subject of set-ofT, against a demand for goods sold and money had and 
received. 

APPEAL from the Tippecanoe Circuit Court. 

This was an appeal from an injunction granted by the Circuit 
Court, to restrain proceedings in an action at law, upon a bill of dis* 
covery. The bill charged, that the action at law was brought upon 
two counts, for goods sold, and money had and received, to recover 
a balance, claimed by the appellants to be due by the appellee, upon 
two contracts for the sale and delivery by the former to the latter, 
of two thousand barrels of salt; — that by the first contract the ap- 
pellants agreed to deliver to the appellee, 500 barrels on or before 
the first day of August^ and 500 barrels on or before the first day of 
September, 1845, or as much sooner as the appellants might wish to 
deliver them, or any portion of them; every parcel to be paid for 
on delivery; — that by the second contract, the appellants engaged 
to deliver, in addition to the above mentioned quantities, 500 barrels 
on or before the 15th of August, and 500 barrels on or before the 
15th of September, upon the same terms. 

The complainant charged, that the appellants failed to deliver 

975 barrels of said salt, as provided for in the second contract, and 

that he had thereby sustained damages in the loss of the profits he 
43 
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could have made by the re-sale of the same. He further alleged, 
that the evidence of said second contract was contained in certain 
letters which had passed between the parties, and which were in the 
possession of the appellants, and prayed that they should be re- 
quired to answer as to the contents of said letters, in order that he 
might be enabled to set-off the damages he had sustained, by rea- 
son of the non-performance, by the appellants, of their part of the 
contract, against the demand upon which they had brought their ac- 
tion against him. 

R. C. Gregory and Bracketty for the appellants. 
CranCy contra. 

Smith, J. — '^ The evidence, of which the bill seeks a discovery, 
could be of no avail to the appellee in the action at law, as an un- 
liquidated demand for damages, such as he charges he has sus- 
tained, is not a proper subject of set-off. McKimney v. Bellows^ 3 
Blackf. 31; R. S. p. 708, § 204. We think, therefore, the injunction 
should not have been granted." 

The decree granting the injunction was reversed, and the cause 
remanded with instructions to the Circuit Court to dismiss the bill. 



OsBORN & Crawfobd V. Elus and Another. 

Adionistratobs — ^May give bond to enjoin a judgment at law against their intestates. 

ERROR to the Daviess Circuit Court. 

The defendants in error sued the plaintiffs in error upon an in- 
junction bond. General demurrer to the declaration, and judgment 
for the plaintiffs. 

The defendants in error had obtained a judgment for a certain 
sum of money against one Head. Afterwards, Head died, and Os- 
born became his administi*ator. Oshom obtained an injunction of 
that judgment, and gave the bond in question in his individual capa- 
city. Crawford was his surety. 

Whether the bond was valid or not, was the only question. 

Terry^ for the plaintiffs in error. 
WaUSy contra. 
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Per Curiam, — ^" It is contended that Osborn, being an adminietra- 
tor, was not bound to give the bond; but we think otherwise. The 
statute requires a bond to be given in all cases where judgments at 
law are ei\joined; and we have no authority to except adminis- 
trators." 

Judgment affirmed^ &c. 



WiLLiAifs and Another v. Williams. 

pROMisso&y NoTE8.—In a suit by an administrator de honi» wm upon a note payable to a former 
administrator, it will be presumed after a trial upon the general issue and judgment for tha 
plaintiff, that the note was proved to belong to the estate of the intestate. 

ERROR to the Morgan Circuit Court. 

This was an action of assumpsit brought by William Williams^ 
administrator de bonis nan of Margaret Williams, The suit was 
founded on a promissory note payable to JoTiathan Williams^ admin- 
istrator of Margaret Williams, The defendants pleaded the general 
issue. The cause was submitted to the Court, and judgment was 
rendered for the plaintiff. 

Per Curiam. — ^** The only question raised in this cause, which re- 
quires notice, is, whether the note sued on belonged to the estate 
of Margaret Williams, 

'* The note is payable to Jonathan Williams^ administrator of Mcuf^ 
garet Williams. If it had been payable to the payee as administra- 
tor of Margaret WiJliamSy the point would have been clear. The 
objection, had the declaration been demurred to, would have de- 
served consideration. Here, however, the defendants pleaded the 
general issue, and the plaintiff obtained judgment on the merits. 

'< It must now be presumed that it was proved on the trial that the 
note belonged to the estate of Margaret WiUiams. " 

Judgment (^rmed^ 6lc. 
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Thk Stats v. Bumitt. 

« 

L*cDicTii£iiT.— In an indictment for pennitting a hone to be run in a horse race upon a public 
highwajTi the tenrnm of the highway need not be stated. 

ERROR to the Tippecanoe Circuit Court. 

This was an indictment against the defendant for permitting his 
gelding to be run in a horse race, along and upon a certain public 
highway in the county of Tippecanoe. 

The indictment was quashed on the defendant's motion. The 
only objection made to it was, that the termini of the highway were 
not stated. 

W. F. Lane, for the State. 

Orth 4* Bracketty contra. 

BLAcitFOBD, J. — ^^'The indictment follows the language of the 
statute on which it is founded. R. S. p. 982, § 103. Mr. Chitty in 
mentioning the requirements of an indictment against a parish for 
not repairing a highway, says that it is not necessary, in any case, 
to state the termini of the way in question, for highways have no 
certain boundaries. 3 Chit. Crim. Law, 570. There is also a late 
case in which it was held, that in an indictment for non-repair of a 
highway, it is not necessary to state the termini; but that if they are 
stated they must be proved. Rex v. The Inhabitants, <^., 6 Carr. & 
Payne, 582. In trespass quare dausum fregit, it is not necessary in 
pleading a public highway in justification, to state the termini of the 
highway. Per Wilson, J., in Rouse v. Bardin, 1 Hen. Blacks., 351; 
2 Chit. Precedents, 778, note q. 2 Saund. 158, note 6. It has 
been held that in an indictment for a nuisance on the rivbr Thameii 
the terminus a quo and ad quem it flows, need not be stated. The 
Eing V. Haddock, Andrews, 137. So where an indictment for a nui' 
sance in a highway was objected to because the termini of the way 
were not stated, the objection was overruled. Rex v. Hammond, 1 
Strange, 44. 

'^ We are satisfied, upon these authorities, that the otgeclion made 
to the indictment before us is not tenable. " 

Judgment reversed, &c. 
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French t^. Crane and Another. 

CoNTRAcrs.— In an action for the breach of A written contract to deUver a boat laden with 
com on its arrival at New OrUam^ the com having been lost by the sinking of the boat 
before it left the Wabash river, the defendant introduced oral evidence to show that the pro- 
perty had been delivered to the plaintiff at the time the written contract was made, and tho 
Court instmcted the jury that the case turned Upon the question whether there had been 
Buch a delivery or not Hdd, that if such evidence was admissible, under the circum- 
stances of the case the question thus raised was a question of fact for the jury to determinct 
and the defendant had no reason to complain of the instruction. 

APPEAL from the Sullivan Circuit Court. 

AssumpBit by T^onuisB, Crane and Abiacher Cfxtne, BLgainst Henry 
Frencfy. The declaration contained the money counts, and also a 
special count upon an agreement by the defendant, to sell the plain* 
tiffii, a flat-boat loaded with com, for 707 dollars and 40 cents. The 
plaintifis averred that they paid the defendant 200 dollars in ad- 
vance, according to the terms of the contract, and that the defendant 
was to deliver the boat and com to the' plaintiffs, or their assignee, 
at New Orleans^ but failed to do so. The defendant pleaded the 
general issue, and also a plea of set-off for the price and value of a 
boat and three thousand bushels of com. Upon the trial, the jury 
found a verdict for the plaintiffs, for 215 dollars damages, and a 
motion for a new trial having been overruled, judgment was render- 
ed accordingly. 

The evidence, and the instructions given by the Court were set 
out in a bill of exceptions. 

The plaintiffs proved by T. M, Doughty, a parol contract between 
the plaintiffs and the defendant, which was finally reduced to writ- 
ing, signed by the witness as agent of the plaintiffs, and left in the 
possession of the defendant. This contract wsis as follows: 

''Articles of agreement made and entered into this 29th day of 
3£zy, 1846, between Henry Frenjch, of Sullivan county and State of 
Indiana, of the one part, and T. B. 6f A. Crane, of Putman county 
and State, of Indiana, of the other part, witnesseth : That the said 
French sells to the said Cranes, his flat-boat, seventy-five feet long 
by eighteen wide, loaded with good com, for the sum of 707 dollars 

and 40 cents, to be paid in the following manner: Said Cranes 

to pay said French 200 dollars in advance, the receipt whereof is 
hereby acknowledged, and the balance said Cranes pay French on 
the arrival or delivery of the boat in New Orleans; — said boat and 
load shall be insured at Cranes^ expense, and in the name of the 
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captain, who shall have full control until it arrives at New OrleanSj 
when it shall be delivered to said Cranes or their consignees, and at 
the delivery, said Cranes shall pay to the captain or Frencfi the resi- 
due, and on their failure so to do, they forfeit the 200 dollars already 
paid. The whole expense of running the boat and load shall be 
paid by the said Cranes^ and the whole shall be considered FrencKs 
until the Cranes pay or tender the said Frervch^ or agent, the balance 
of the purchase money. The said French shall be responsible for 
the delivery of the boat and load, by the captain, at New Orleans^ to 
said Cranes or their consignees, and in case of the loss of the boat 
by staving, or otherwise, the insurance money shall be paid to said 
Cranes^ except so much as will pay the balance of the purchase 
money, which shall be retained by the captain for said French. 

T. B. 4- A. Crane, by P. M. Doughty. " 

On the same day, after the above contract was made, a receipt 
for the com was given to the defendant, as follows : 

*^Merom, May 29th, 1846. Received of Henry French two thou- 
sand seven hundred and eighty-seven bushels of com. 

r. B. 4- A. Crane, by P. M. Doughty.'' 

The same witness stated, that at the time the above contract and 
receipt were signed, he paid, as agent of the plaintiffs, 200 dollcura to 
the defendant; — 'that the loading of the boat had been completed on 
the 28th of May, and on the same day, the boat had been pioved by 
the witness and two boat hands in the employ of French, from the 
landing of French to another landing, BraitorCSy about one mile be- 
low, and on the Illinois side of the Wabash river* 

There was proof that on the 27th of May, French had objected to 
the boat being moved. It did not appear that he either objected or 
assented to its removal on the 28th, but on the 29th, as was stated 
by one of the witnesses, there was much difficulty, on hia part, be- 
cause the boat had been moved. He insisted he would not be an< 
fiwerable for the boat, unless insured at the landing, but when 
Doughty signed the contract and receipt he seemed satisfied. The 
usual mode of insurance upon the Wabash, was to insure from the 
time the boat started on her trip. When French, before the con- 
tract was signed, insisted that the boat and cargo should be insured 
at the landing. Doughty refused, on the ground that the premium 
would be doubled in lunount. 

it was proved by one Bratton, that be was employed as steersman 
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of the boat by French^ — that the boat was good, — that he recom- 
mended moving it, — and that his landing was better and safer than 
that of French, 

One Camplain stated, that he received the boat from Doughty at 
BraitorCs landing; that French recommended him, and IhughtyY^ei. 
him to take charge of it; that he was told, if any accident happened 
the boat to write to Doughty at Terre-Haute^ or to the plaintiffs at 
Crreencastle, but he did not recollect any reference to the defendant. 

Doughty expended 94 dollars, including his own labor, in fitting 
out the boat, which had been partially sunk at Frenches landing be- 
fore the loading was completed. While at Bratton^s landing. Cam" 
plain was in charge of the boat for some time, and then lefl it in the 
care of one Hayworth. Finally, the boat sunk and the com was 
lost. 

The following letter was proved and read to the jury : 

GUPs Prairie, Sullivan Co., Ind., June 25th, 1846. 
Dear Sir : — I take this opportunity to let you know, that the man 
you lefl the boat in care of has moved to Sullivan, twelve miles 
from the boat, and he has lefl the boat in care of Sylvester Hayworth, 
and on Sunday night, the 7th of this month, he came and told me 
the boat was about to sink. I got hands and went and pumped her 
out dry; there were twelve or thirteen inches of water in her, conse- 
quently, it would be four inches deep on the corn. Sir, Sylvester 
Hayioorth came to-day and told me the boat leaks very bad, and he 
cannot take care of the boat any longer, and the boat will sink if 
something is not done with it immediately, so you had better come 
in haste and see to it. Please write if the boat is insured or not. 
Sir, the boat is likely to be lost, come immediately, and the corn can 
be taken out and put in pens on the bank of the river. 

Yours, with respect, Hcni-y French. 

To ]VIr. Doughty, or Mr. Cran£, of Greencastle, 

The above being all the evidence that was material, the defen- 
dant below requested the Court to instruct the jury as follows : 

" That from the time of the execution of the contract, and receipt 
for the corn by Doughty, for the plaintiffs, and the payment of the 
200 dollars to French, the property in the said boat and corn was 
vested in the plaintiffs, the Cranes, and the said boat and corn was 
entirely at their risk. 

" That the provision of the contract, ' that the whole shall be con 
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sidered FrencVs until payment by the CraneSy has not, upon a rea" 
Bonable construction of the whole instrument, any reference to the 
right of property, but only to the reservation of a lien for the bal- 
ance of the price." 

The Court reftised to give these instructions and gave the fol- 
lowing: 

" The question is, was there a transfer and delivery of the pro- 
perty — the boat and com, by French to the plaintiffs,'at the time the 
written contract was completed between Dcfughtjfy as the agent of 
the plaintiffs, and the defendant? If so, the loss was the plaintiffs' 
and the defendant is entitled to recover of the plaintiffs, the balance 
unpaid on the contract. But if no transfer of the property passed 
from French to the plaintiffs, at the time the contract was completed, 
if French was to retain possession, and had the right of property in 
the boat and com until the arrival of the same in New Orleans^ and 
the payment by the plaintiffs of the balance due, or if any act was 
to be done by FVefUih subsequently to the contract, which act was 
necessary to pass the titie in the same to the plaintifis, there was no 
transfer of the right of property in the boat and com to the plain- 
tiffs till that act was done, and the plaintiffs are entitied to recover 
of the defendant, the boat and com being lost while in his possess- 
ion, the 200 dollars and expenses and interest." 

Judahy fbr the appellant, who was the defendant below, contend- 
ed that the Court should have given the instractious asked for, and 
that those that were given were erroneous. 

SftirrH, J. — ^'^ LookiQg to the written contract alone, it would be 
clear enough, that the intention of the parties was, that French was 
not to part with his ownership of the boat and com, until the bal- 
ance of the purchase money should be paid by the Cranes^ on the 
arrival of the boat at New Orleans, It is expressly provided that the 
boat and its lading should then be delivered, but that the property 
should be considered as belonging to Frenchy until the Crttnes should 
pay or tender Frenchy or his agent, such balance of purchase money, 
and if they failed to do so they should forfeit the sum paid in 
advance. 

But it is urged by the plaintiff in error, that for the purpose of 
explaining the intention of the parties*, and properly construing th9 
written contreust, it is necessary to look to the facts proved by the 
oral testimony; and that taking all the provisions of the written con- 
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tract in connection with the verbal proof, and especially in connec- 
tion with the fact that the boat and com were in the actual posses- 
Bion of the Cranes at the time the contract was signed, we should 
come to the conclusion that the right of property passed to the 
plaintiffs below at the time of the execution of the contract, subject 
to a lien in French for the balance due; and that to effectuate this 
lien the captain was constituted the agent of both parties, with the 
guaranty of French for his integrity. The position thus assumed, 
stated with less ingenuity, perhaps, but in plainer terms, seems to 
be this : — ^that notwithstanding the provision in the written contract, 
that the property should be delivered at a future time and at a dis- 
tant place, it is established by the oral proof that it was actually de- 
livered to the Cranes^ and such delivery was accepted by them, at 
or before the time when the written contract was executed, and that, 
consequently, though otherwise expressed in the written instrument, 
it was the intention of the parties that the property should be con- 
sidered as belonging to the Cranes from that time. We shall not 
stop to enquire whether such proof is in contradiction of the written 
contract, or merely explanatory, the plaintiff in error having had the 
benefit of it. Assuming that it was competent for him to prove, 
under the circumstances of this case, that there was such a delivery 
and acceptance, and it is only upon that ground he can plausibly 
contend that the ownership of the property was changed, it was a 
question of fact, and one which cannot be said to have been so 
clearly established, that the Circuit Court should have given the in- 
structions requested by him, or that this Court should reverse the 
judgment upon the weight of the evidence. A part of the instruc- 
tion given is so worded, that it might be construed to mean that the 
jury were to examine whether such a delivery did, in point of law, 
operate to change the ownership of the property, which, so far was 
improper, as the Court should have left the mere question of fact to 
the jury ; but we think the jury must have understood from the 
whole tenor of the instruction, that it was intended to inform them, 
that the case turned upon the question whether there had been such 
a delivery or not, and as the plaintiff in error has no right to com- 
plain of this, we can perceive no reason for reversing the judgment." 

Judgment affirmed, &c. 
44 
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Thb Statb ex rd.^ dec., v. Duoan and Others. 

EsBOK— A writ o( does not lie from an older to tax ooela upon the cootiiiiieiioe of a cense, no 
Ibrther prooeedinge being ehown hf the recoid. 

ERROR to the Hendricks Circuit Coort. 

This was a suit upon the official bond of a justice of the peace. 
It appeared that at the Odtiber term of the Circuit Court, in 1845, a 
rule was granted against the plaintiff to file a bond for costs. A 
bond was then filedy and, on motion of the defendants, the cause 
was continued because the relators were non-residents and had not 
before filed a bond for the costs. Upon the continuance, it was or- 
dered that each party be taxed with the costs by them made. Mo 
further proceedings were shown by the record. 

HM — Per Curiam — ^That no judgment was shown firom which a 
writ of error would lie. 

The writ of error was dismissed, &c. 



Bradley v, Michael. 

Refubvin. — A, having contracted with B for the purdiaae of 16 cattle for a certain emn, paid 
part of that sum and took away part of the cattle. He was to retom for the remainder of 
the cattlo and to receive them upon pajrment of the balance of the purchase money. HeU, 
that he could not maintain replevin for the remainder of the cattle, without having paid or 
tendered the balance of the purchase money. 

ERROR to the Jchnsan Circuit Court. 

Michael sued Bradley in replevin for a lot of cattle. The defendant 
pleaded the general issue, and property in himself. Judgment lor 
the plaintifi*. 

The plaintiff* below claimed the cattle under a purchase firom the 
defendant. The latter refused to deliver them, claiming a lien for 
unpaid purchase money. 

The material facts proved were as follows: 

Michael^ a butcher, contracted with Bradley^ who was a resident of 
Johnson county, for the purchase of 16 head of fat cattle. He agreed 
to pay for the cattle 400 dollars, and as much more as they should 
come to at 4 cents per pound, when weighed, after being slangb- 
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tered. On the day he made the purchase, he paid 350 doUara and 
took away with him 6 of the cattle. He was to return in a few 
days for the remainder, and was then to pay 50 dollars to make up 
said sum of 400 dollars, on receiving them. He did return accord- 
ing to his agreement, but did not have the additional 50 dollars, and 
Bradley refused to part with the cattle without receiving the money. 

Finch^ for the plaintiff in error. 
Quarles^ contra. 

Peekins, J. — ^^ The judgment is wrong. Although by the contract 
of purchase, the property in the cattle passed to Michad^ the right 
of possession to the 10 in controversy in this suit did not, and would 
not, until payment or tender of the 50 dollars stipulated to be paid 
on their delivery. The payment of that sum was a condition pre- 
cedent to Michaels right to possession. BelFs Contract of Sale, 15; 
Chit, on Cent. 374 — 375. To sustain replevin, the plaintiff must 
have a right to the possession of the property replevied." 

JvdgmerU reversed^ &c. 



RoDGERS V. LaTHEOP. 

Trespass.— The owner of afield rented it to the plaintifi' to raise a crop of com, the latter to 
pay \2yi bushels of com per acre, or one half the crop standing in the field, as the former 
should elect, for the rent Before the crop was made, the owner assigned his interest in the 
field to the defendant, and the latter, before the com was gathered, or any division made, 
and before the plaintiff had been notified in what manner the rent would be demanded, 
turned a number of hogs upon the field. 

The Ck»urt bebw instracted the jury, that the act of turning the hogs upon the field was a tres- 
pass, and it was held that upon the facts shown, all the evidence not being set out in the re- 
cord, the instruction did not appear to be erroneous. 

APPEAL from the Decatur Circuit Court. 

Trespass qware daustanfregity by Lathrop against Rodgers, for 
breaking the close of the plaintiff, being a certain field upon which 
a crop of Indian com was growing, and turning thereon a large 
number of hogs. Pleas, — ^not guilty. Judgment for the plaintiff. 

There was proof that in the Spring of the year during which the 
alleged trespass was committed, one Chambers was the owner of 
the field, and that he rented it to the plaintiff to raise a crop of com. 
Chambers was to have 12^ bushels of com per acre, or one half the 
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crop standing on the field, as he should elect, for the rent. Before 
the crop was made, the defendant became the owner of Chanibers^s 
interest in the land by assignment. The plaintifi* had received no 
notice of the manner in which Chambers would elect to receive the 
rent, and no division of the com or field had been made prior to 
the commission of the trespass. 

The defendant below requested the Court to charge the jury, that 
if the field was rented to the plaintiff* to tend upon the shares, or 
upon condition that each party was to have a part of the com, the 
plaintifi* and defendant would have a joint interest, and the defend^ 
ant would not be guilty. The Court refiised to give that instruction, 
and told the jury that unless there had been a separation or divi- 
sion of the field, so that each party had, or was entitied to a distinct 
portion of it, the act of turning the hogs upon the field was a 
trespass. 

/. Robinson^ for the plaintiff* in error, contended that the instruc- 
tion was erroneous. 

Davidson^ contra. 

Held^ — Per Curiam — That firom what was shown by the bill of 
exceptions, which did not purport to contain all the evidence, no e^ 
ror could be perceived in the instraction given. 

Judgment affirmed^ &c. 



Clendenin V, Frazer. 



PtEDOE.— An act of the legislature provided that certificates, issued by the commissioiier of 
the iVeio Albany and Vincennes Road, should be paid from the tolls raceived, and jdedged 
all money, not otherwise ai)propriated, arising from said road, for the redempticm of the 
same. Hdd^ that this act did not make the holder of some certificates, so issued, a pledgee 
of the net amount of tolls received. 

ERROR to the Orange Circuit Court. 

This was a bill in chancery, filed by the plaintiff* in error against 
Frazer, the defendant in error, as superintendent of the New ABftrnj/ 
and Vincennes Road. The object of the bill was, to ei\join certain fimds, 
received for tolls on said road, in the hands of FVazer, in order to hate 
said funds appropriated to the payment of several certificates issued 
to Clendenin f by the commissioner of said road, under an act of the 
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legislature, passed in 1843. (Acts of 1843, p. 64.) The bill was 
demurred to, and the demurrer was sustained. 

The certificates held by Clendenin, were issued under the follow- 
ing section of the act above referred to: 

'' Sec. 6. The commissioner, as provided in the fourth section of 
this act, shall have power to receive subscriptions in money or labor, 
(or their equivalent), to any amount necessary to the completion of 
the grade and bridging between Faoli and Mount Pleasant^ and per- 
sons so subscribing shall, upon payment being made, be entitled to 
a certificate of the same, to be issued by the commissioner, bearing 
six per cent, interest until paid; and such certificates may be trans- 
ferred from one to another without assignment, and all certificates 
so issued shall be paid in tolls from the road, and all money not 
otherwise appropriated in this act accruing from said road, is here- 
by pledged for the redemption of the same." 

O. O, Dunn^ for the plaintiff in error: — 

It is said the bill shows no ground for reUef, and that there should 
be other parties to it. 

The bill itself is a full and clear statement of all the facts. On 
the subject of relief, the only question is, as to the power of the le- 
gislature to divert a fund expressly pledged to an individual ; — ^by 
which pledge he has been induced to render services, and advance 
money for the public service, by contract with an authorised public 
agent, when the fiind pledged weis the consideration on one side, 
and the services rendered and the money advanced was the consid- 
eration on the other. The legislature has no such power. We in- 
sist that any act of the legislature on the subject is void, as con- 
flicting directly with a constitutional provision ; as wrenching from 
the citizen a vested right, against his will ; as a gross disregard of 
the public good, and as a shameful violation of natural justice. 

The second section of the act of 1843, provides that not more than 
500 dollars shall be expended in one year, to keep the road in re- 
pair from New Albany to PaolL The third section Umits the salary 
of the agent on that part of the road to 100 dollars per annum. The 
fourth section provides that after paying for repairs, and the agent's 
salary, one half the excess above the amount necessary for those 
purposes, of the funds to come to the hands of such agent, shall be 
paid to one Braxton until a debt due him shall be liquidated, and that 
the other half of such excess shall be paid over to the commissioner 
to be appointed. The fifth section requires the commissioner to 
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give bond. The seventh section directs the agent how and when he 
shall pay the money over. The eighth section gives the agent au- 
thority to make contracts, for the opening of the road from Mount 
Pleasant to Vincennes, if he can without making the State liable, but 
places no funds in his hands for that purpose. 

Here was a law inviting the citizen to embark his means in a 
public work, with the express understanding, that if he will do so he 
shall have a certain fund. The fund is pledged, a lien upon it is 
tendered him. The faith of the State is not offered — ^the State does 
not promise to pay for the work or to be liable in any way. It is 
clear, from the eighth section, that the legislature designed that the 
citizen should not look to the State, but to the fund and nothing else. 
That fund was in the hands of the commissioner, as a trustee, for 
the use of the citizens holding the certificates, and not for the use of 
the State. 

The bill shows that the complainant entered into the engagement 
with the appointed commissioner, paid his subscriptions and took 
certificates to a large amount. So far both parties promised fairly 
and performed honestly. 

In Jantutry, 1844, after these certificates were issued, an act was 
passed superseding the agent and commissioner by one superinten- 
dent, lowering the tolls, appointing other officers with increased sal- 
aries, and increasing the amounts p]:eviously set apart for keeping 
the road in repair from New Albany to Paoli, and for the payment 
to Braxton, These, with other provisions of this act, entirely divert 
the funds received for tolls firom the payment of the certificates is- 
sued by the commissioner. 

The constitution expressly declares that no law shall be passed 
impairing the obligation of contracts; that the labor or property of 
the citizen, shall not be taken and applied to public uses without 
fair compensation ; and yet here the State authorises the making of 
a contract with a citizen, promises solemnly he shall be protected, 
shows him his guaranty, and when he has accepted the proposal 
and fulfilled his engagement, she interposes and wrenches from him 
his legal right — vested to all intents and purposes, absolutely and 
unconditionally. 

The act of 1844 does not assume the right to carry the fund into 
the State treasury. The State does not claim the ownership of it, 
further than is done by diverting it from the pledge to another 
and different expenditure. The bill charges this diversion against 
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the will of the complainant, that thereby he is wholly cut off from 
the fond, that no portion of it does or can come to him under this 
new direction of it, and that the defendant refuses to pay him any- 
tiling, although money has been received by the defendant to which 
the complainant was entitled imder the act of 1843. The demurrer 
admits all this, but we are told there is no relief. 

It is said we should go to the legislature. But the State has not 
our fund, and we ask nothing of her. We ask the control of our own 
right, and we find it in the hands of the defendant. If he acts in 
good faith and carries out the contract of his predecessors, for he 
stands in the place of the former agent and commissioner, we do 
not complain ; but if he diverts the fund, he usurps our rights and 
we have a right to complain of him as one iiyuring us. 

/. Collins^ jr., contra. 

The plaintiff shows no right to arrest the money in its passage to 
the treasury; there being no authority given by any act of the legis- 
lature, for the defendant to pay it out. The plaintiff may have a 
lien upon it, but he cannot arrest it in the hands of the agent of the 
government. If he could, he might accomplish indirectly, what he is 
not permitted to do directly, that is, the prosecution of a suit against 
the government. 

It is evident from the language of the act of 1844, that the legis- 
lature intended to execute the statute of 1843. The superintendent, 
is required to report the amount and kind of funds received, though 
he is at the same time directed to pay them out. This requirement 
being fulfilled would enable the legislature, at any further day, to 
appropriate the amount on hand from the tolls, to the payment of 
these certificates as provided for in the first act. 

The State, as the debtor, is a necessary party. The liability is 
not established by judgment, nor is any excuse given why that has 
not been done. This is not one of that class of cases, where the 
courts, to prevent irrepairable and immediate iiyury, will enjoin the 
agent of the government, dispensing with the government as a par- 
ty. This is an attempt to attach in the hands of the agent, the mo- 
ney of the principal, to pay what is alleged to be the debt of the 
principal. It is contended that this cannot be done without making 
the principal a party, and first showing that efforts have been made 
to make the liability out of the principal, by action at law; or, as in 
this case, that government had acknowledged the liability and re- 
fused to meet it. 
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The Internal Improvement Act of 1836, gives the holders of state 
bonds a lien on these tolls; and besides the tolls, that act gives the 
bond holders a pledge of the state revenues to secure the payment 
of their bonds. Could these bond holders attach these tolls, or the 
revenues in the hands of the collectors, by a proceeding of this 
kind? 

It is submitted that the legislature intended to keep this subject 
under its control. If the excess of tolls ever enables the State to 
pay, she is bound to do so under the act of 1843; but the iunds can- 
not be subjected to the payment of the plaintiff's demand, in the 
hands of her agent. 

Blackfobd, J. — ^' We think there is no ground for this bill. The 
act of 1843, under which said certificates were issued, says, that all 
certificates so issued, shall be paid in tolls from the road, (the said 
New Albany and Vincenjies road), and all money, not othenvise appro- 
priated in this act, accruing from said road is hereby pledged for the 
redemption of the same. The complainant contends that, by this 
clause, he is a pledgee of the net amount of the said tolls, and may 
have them applied to the payment of his claim. We think, how- 
ever, that said clause could not operate as a pledge, because, let 
The tolls had not then accrued. And, 2d. The debts to be paid oat 
of them did not then exist. The provision amounted only to a pro- 
mise on the part of the State, that the certificates which might sub- 
sequently issue under the law, should be paid out of the net amount 
of the tolls on the said road, that should afterwards accrue. Now, 
supposing that promise to have been broken by the State, the hold- 
ers of the certificates have no remedy for the breach, at law or in 
chancery. The State cannot be sued in any case by an individual, 
unless by virtue of a special statute, and the superintendent of said 
road, who is the defendant, cannot be liable on a promise made, not 
by himself, but by the State of which he is the agent." 

Decree affirmed^ &c. 
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Waterhouse v. Fickle. 

Ck>STs. — ^In an action before a justice of the peace the defendant obtained a judgment against 
the plaintiff for 9 dollars and 99 cents. The plaintiff appealed to the Circuit Court, and 
there obtained a judgment against the defendant for one cent and the costs. Held, that 
there was no error in the judgment for the costs. 

ERROR to the Cass Circuit Court. 

Fickle brought an action of assumpsit against Waterhouse, before 
a justice of the peace, on an account. Waterhouse also filed an ac- 
count against Fickle, and on a trial before the justice, on the 
21st of December, 1844, a judgment for 3 dollars was rendered in 
favor of Waterhouse. On the application of Fickle, the judgment 
was opened and a new trial granted by the justice, which resulted 
in a judgment in favor of Waterhouse for 9 dollars and 99 cents. 
Fickle then appealed to the Circuit Court, and there obtained a ver- 
dict for 3 dollars. He remitted 4 dollars and 99 cents, and a judg- 
ment w£is rendered in his favor for one cent and the costs. 

It appeared, by a bill of exceptions, that during the progress of the 
suit. Fickle moved the Court to dismiss the suit for irregularity in the 
proceedings before the justice. 

W. Wright, for the plaintiff in error, contended, that the cause 
should have been dismissed on the motion in the Circui|; Court, for 
want of a sufficient cause of action and because the justice should 
not have granted a second trial ; and also, that the Court erred in 
rendering a judgment against Waterhouse for costs. 

Pratt, contra. 

Per Curiam. — ^** We can perceive no objection to the cause of ac- 
tion, and Waterhouse made no motion to dismiss in the Circuit Court, 
but on the contrary must have resisted that made by Fickle. 

" As Fickie succeeded, in the Circuit Court, in reducing the judg- 
ment Waterhouse had obtained before the justice more than five 
dollars, and obtained a judgment in his own favor, it is evident that 
this is not a case covered by the 3d clause of section 175, ch. 47, 
(p. 892) of the Revised Statute*', as he alleges it is." 

Judgment affirmed, &c. 
45 
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Ellis v. Diddy. 

DowEK.— The goaidian of certain mioon obtained an order of the Pkobate Court to sell the 
lands deacended to them from their anceetor, the widow of aaid ancestor concurring in the 
application for the order of sale. She was also present at the sale, acquieseing therein, and 
received a proportion of the purchase money, in commutation of her right of dower. Hdd^ 
that she was estopped from afterwards setting up a claim of dower against the purchsser. 

APPEAL from the ISkhart Circuit Court. 

Petition for the assignment of dower in land which had beeii 
owned by Pete?- Diddy^ deceased. The defendant, EUiSy who was 
the appellant in this Court, pleaded in bar of the petitioner's right 
to dower. The petitioner demurred specially to the plea. The 
Court sustained the demurrer and decreed the dower prayed for. 

The defendant's plea stated, that after the death of said 'Peter ^ 
William LaUa was appointed guardian of his children, then infants, 
and that said guardian, at the September term, 1837, of the Elkhart 
Probate Court, applied for an order to sell said lands of said Peter^ 
deceased; that the sale was ordered; that the lands were appraised, 
without reference to any right of dower, at 25 dollars per acre, being 
their full value, unincumbered; that they were sold under said order 
to the defendant, EUis^ for 25 dollars and 12 cents per acre, and con- 
veyed to him; that the petitioner was present in the Probate Court, 
and concurred in the application for the order of sale; and that she 
received 717 dollars of the purchase money paid by said EUis^ which 
sum, the plea alleged, was '' received and accepted by her as a full 
payment for her said interest in, and as a payment and commuta- 
tion of her right of dower to and in said premises." The plea fiu> 
ther averred that at the time and place at said sale, the commis- 
sioner, by whom it was made, represented to the bidders, in the pre- 
sence and hearing of the petitioner, that the purchaser would ac- 
quire a complete and perfect title to the lands in question, thereby 
meaning, and being so understood by the defendant and the peti- 
tioner, that the purchaser would acquire a title free from all liens, 
claims, and incumbrances whatever; and that the petitioner concu^ 
red in said representations, urged the sale, and gave no notice of 
any claim in the nature of dower or otherwise upon said premises. 
The plea also stated that the defendant gave 1000 dollars more for 
the premises than he would have given, if he had supposed they re- 
mained subject to a right of dower. 

L. Barbour, for the appellant. 
Listoriy contra. 
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Perkins, J. — '' The defendant had a right to plead to the petition, 
any matter which would defeat or diminish the petitioner's claim to 
dower. R. S. p. 804, §76-77. The plea, therefore, was well plead- 
ed. The objection set down in the special demurrer to the plea, is, 
that it is double, in this, that it sets up matter of record, and matter 
not of record; but we think it contains but a series of facts all going 
to constitute but one bar to the petition ; and, in this view, it is justi- 
fied by the rules of pleading. 

" Upon the merits, we think if the matters alleged in the plea are 
true, the petitioner is estopped from asserting a right of dower. 
They show that she stood by and saw the lands sold, under circum- 
stances that make it fraudulent in her now to claim such a right. 1 
Story's Eq. §385-6-7. Douglas v. Tapping, 4 Paige, 94 ; Smiley v. 
Wright, 2 Hamm. 507; Jones v. PotveU, 6 Johns. Ch. R. 194; Tfie 
State V. HoUoway, 8 Blackf. 45; McCormick v. Digby, id. 99. " 

Decree reversed, &c. 



Cabipbell's Administrator v. Hats. 

PioiossoBT NoTSs. — A note, given by the defendant to the plaintifi; is prima facia evidence of 
a settlement at the time of its date, and in a suit upon the note, a plea of set-off being filed, 
the defendant should not have judgment for items of indebtedness by the plaintiff which ac- 
crued prior to the date of the note, without evidence to remove the presumption of settle* 
ment 

APPEAL irom the Posey Circuit Court. 

Debt by the appellant against the appellee, upon a note executed 
by Hays, in favor of Campbell, during the life time of the latter, to 
wit, on the 12th of December, 1846, for the pa}rment of 100 dollars 
one day after date. The declaration also contained the common 
counts, for money had and received, and an account stated. The 
defendant pleaded the general issue, and also, payment with notice 
of set-off. 

There was a trial by jury, and a judgment in favor of the defen- 
dant against the plaintiff, for 77 dollars and 23 cents. 

Hovey, for the appellant, contended that the judgment was not 
warri^ted by the evidence. 
Fitdier, contra. 
Per Curiam.-^'* The note described in the declaration and pro- 
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duced upon the trial, was, prima facia^ evidence of a settlement at 
the time of its date, and the only claim distinctly proved, which 
could properly constitute a set-off in favor of the defendant, was 
one for boarding said CampbeU about one year, which the witnesses 
stated to be worth about 100 dollars. There being no evidence to 
remove the presumption of settlement, the jury should not have es- 
timated any claim of the defendant which accrued before the date 
of the note." 
Judgment reversed^ &c. 



Russell v. Russell. 

Divorce. — Upon a divorce being granted, on the application of the wife, for the miscoiiduct 
of the husband, the Ck>urt, under the statute upon that subject, has no power to divest the 
wife of her right of dower in lands of the husband, by granting her alimony in iieu of dower. 

ERROR to the Warren Circuit Court. 

William Russell filed a petition against Sarah Russdl^ praying for 
a divorce. She answered, denying the allegations of the petitioner, 
and filed a cross bill charging him with cruel treatment, &c. The 
Court below dismissed the petition and granted a divorce upon the 
cross bill, decreeing Sarah Russell 400 dollars alimony, in lieu of 
dower. 

B. F. Gregory, for William Russell, the plaintiff in error, maintain- 
ed that the decree was erroneous in granting alimony in lieu of 
dower. 

Chandler, contra. 

Smith, J. — ^^ The provisions of the present Revised Statutes, on 
that subject, (R. S. p. 603, §53 to 61,) authorise the Courts^ when a 
divorce is granted for the misconduct of the husband, and when the 
estate brought by the wife and restored to her on the divorce is not 
sufficient for her support, to grant such alimony out of his estate as 
shall be just and reasonable. There is no provision authorising a 
grant of alimony in lieu of dower, but it is provided that the Court 
shall not have power to divest either party of their title to, or inter- 
est in any real estate, further than is expressly provided for. In 
this case, it appears that William Russell had real estate, in which, 
under the 57th section of the statute above referred to, his wife, 
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upon a divorce so granted, was entitled to dower, and the decree, 
giving her aliiqony in lieu pf this right, was erroneous. 

'It is suggested by the counsel for the defendant in error, that the 
WOTds *in lieu of dower ^ where they occur in the decree, may be re- 
garded as surplusage, but this would be doing iqjustice to the plain- 
tiff in error, as the value of the right of dower, which the Court in- 
tended to divert by the decree^ was probably considered in estima- 
ting the amount proper to be allowed as alimony." 

That part of the decree, giving alin^ony in lieu of dower, was re- 
versed, and the cause remanded for further proceedings. 



Talbott, Adm'r., &c., v. Dennis and Others. 

HusBAifD AND WiFE.— Notes secured by mortgage, given to the husband for real estate of the 
wife sold by husband and wife, become the property of the husband and upon hb death 
pass to his executor, though it may have been the intention and wish of the wife, nt the 
time of the sale, that the purchase money should be applied to the purchase of other real 
estate for herself apd heirs. 

In soch a case, an entry of satisfaction of a decree for the foreclosure of the mortgage, made 
by the executor in consideration of a re>conveyance of the mortgaged premises, after the 
death of the husbapd, to the wife, is void as to persons having an interest in the due admin- 
istration of the husband^s estate. 

An administrator de bonis non may file a bill to have such entry of sattsfaction set aside ; and 
his bill will not be dismissed merely because the representatives of the former executor were 
pot made parties. 

ERROR to the SheBnf Circuit Court. 

This was a bill in chancery filed by Talbotty administrator de bonis 
noTij with the will annexed, of Andrew Hensley, deceased. The de- 
fendants were Thomas Dennis^ Isabel Henslet/y the widow, and Thomas 
W, Henslcy, and others, the heirs, of said Andrew Hensley. The 
cause was submitted on bill, answers, &c., and the bill was dis- 
missed. 

The material facts were as follows : 

Isabel Hensley^ one of the defendants, before her marriage with 
said Andrew Hensley, had purchased with her own money, and was 
the owner in fee of two tracts of land. After her said marriage, 
she and her husband sold and conveyed said land to Dennis, one of 
the defendants. When this sale was made, it was the intention and 
wish of Mrs. Hensley that the purchase money should be laid out for 
wild lands for her and said heirs. Dennis at the time of the convey- 
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ance to him, gave his notes for the purchase money, and to secm^ 
their payment, executed to Mr. Hendcy a mortgage on the lands sold 
to him. 

Mr. Hcnslcy afterwards died, leaving a will by which one James 
Sharp was appointed executor. Sharp, as such executor, filed a bill 
to foreclose the mortgage aforesaid, and obtained a decree. The 
decree was, that Dennis should pay Sharpy executor as aforesaid, 663 
dollars, being the amount of said mortgage debt and interest ; and 
that in default of payment thereof, &c., the mortgaged lands should 
be sold. 

Sharp did not enforce this decree. On the contrary, in pursuance 
of an agreement of the parties, Dennis conveyed the mortgaged 
lands to said widow and heirs ; and S/iarp, in consideration of that 
conveyance, entered on the record a satisfaction of the decree. 
Sharp afterwards died, leaving the estate of his testator unsettled. 

Bradley If Hammond, for the plaintiff in error. 
Morrison Sf Major, contra. 

Blackford, J. — ^^ This case presents three questions : 
*^ The first is, was Dennises conveyance of the mortgaged premises^ 
and Sharp's entry of satisfaction of the decree, a fraud upon the 
persons interested in the due administration of Mr. Hendey^s estate? 
There can be no doubt upon this question. The defendants say, 
that when Mrs. Hendey executed the deed to Dennis, it was her in- 
tention and wish that the price of the land should be appropriated 
in a certain way; but such mere intention and wish can have no 
bearing on this case. There was no agreement, whatever^ made 
with Mrs. Hendey relative to such intention and wish; nor does it 
even appear, that she ever expressed such intention or wish to any 
person. We are bound, therefore, to look alone to the legal effect 
of the conveyance to Dennis, as shown on its face. By that con- 
veyance, Mr. and Mrs. Hcnsley's whole legal and equitable title to 
the lands described in it became vested in Dennis, The notes given 
for the purchase money, and the mortgage executed to secure their 
payment were the property of Mr. Hensley; and when he died, that 
property passed to his executor. Sharp, as assets of the estate. 
Coote on Mort. 529. 

"When Sliarp obtained the decree of foreclosure, he should have 
collected the amount, or as much of it as could be collected, and 
have accounted for the same to the Probate Court. But instead of 
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collecting the debt, Sharp caused the mortgaged premises to be 
conveyed to said widow and heirs, and entered a satisfaction of the 
decree. This was a fraudulent violation, by Sharpy of his duty as ex- 
ecutor; and Dennis and his grantees were parties to the fraud. In a 
valuable text book, the law relative to such transactions is thus sta- 
ted: ' Where the person to whom the executor coUusively passes the 
property (of the estate), knows that the executor is acting in viola- 
tion of his trust, and in fraud of the persons interested in the due ad- 
ministration of the assets, the fraud vitiates the transaction, and the 
attempt to transfer the property is ineffectual and void.' 2 Wil- 
liams on Elx'rs. 673. 

" We consider, therefore, Dennis's conveyance of the mortgaged 
lands, and Sharp's entry of satisfaction of the decree, to be void as 
to those persons who have an interest in the due administration of 
the estate. 

'^ The second question is, whether the complainant, as administra- 
tor de bonis non of Mr. Hensley*s estate, can complain of said fraud. 
In order to determine that question, we must enquire who would 
have the control of the decree, should the entry of satisfaction of it 
be set aside. Such person would, of course, have a right to com- 
plain of the entiy. There is a statutory provision which shows, that 
was the decree in force, the complainant would have the control of 
it. That provision is as follows : * Any subsequent administrator, 
with the will annexed, shall have execution upon any judgment that 
may have been recovered by any person who preceded him in the 
administration of the same estate, without reviving the same by 
scire facias^ and without any other proceeding to give notice to the 
defendant in such judgment.' R. S. p. 559. 

** It is very clear, therefore, that the complainant, as administrator 
de bonis non^ was a proper person to file this bill. 

" The last question is, can the dismissal of the bill be sustained, on 
the ground, that Sharp's representatives should have been made de- 
fendants? 

^' The suit was not objected to on that ground in the Circuit Court, 
by demurrer, or plea, or answer, or even at the hearing. Judge 
Storjf uses the following language on this subject : ' The mere non- 
joinder of a party, who might be a proper party, but whose absence 
ppodoces no prejudice to the rights of the parties before the Court, 
will constitute no fatal objection at the hearing, or re-hearing, 
or upon bill of review.' Stor}''s Eq. Plead. § 74, a. That rule ap- 
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plies to thin case. The absence of Sharp's represehtativeB conld not 
prejudice the rights of the defendants before the Court ; and it is 
therefore, too late now to object that those repifesentatives were not 
made parties. 

" The decree of the Circuit Court dismissing the bill must be re- 
versed; and that Court must render a decree setting aside Sharpen 
entry of satisfaction of the decree in his favor, and setting aside alsd 
Dennises conveyance to said widow and heirs of Mr. Hensley.^'* 

Decree reversed^ &c. 



The State ex. rcL The Board of Commissioners. of Daviess Co., v. 

Spears and Others. 

ERROR to the Daviess Circuit Court. 

A county treasurer, being elected for three years and until his 
successor is elected and qiudified, may hold over for an indefinite period 
if no successor is elected and qualified. Ttdey and Others v. The 
State, at the present term. 

An averment in the declaration that the treasurer continued in 
ofiice until a certain period beyond three years, is equivalent to an 
averment that no successor was elected until after that period. 

In an action on the bond of such treasurer, A breach alleging 
that the treasurer had money in his hands belonging to the county, 
&c., which he failed and refused to pay over to his successor, is suf- 
ficient. The State v. Bottorf, 8 Blackf 338; The State v. Johnson, 6 
id. 217. 



Starr v. Harrington. 

APPEAL from the Porte?^ Circuit Court. 

Slander, for charging the plaintifi* with having committed pegury, 
in making a certain statement, as a witness, on the trial of a suit be- 
tween one Rahf and the defendant. 

The defendant pleaded two pleas in justification : Ist^ That the 
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plaintiff did, by the statement, set out in the declaration and made 
by him on said trial, commit peijoiy. 2d. That by another and dif- 
ferent statement, which he made in another part of his evidence on 
said trial, the plaintiff committed peijory. 

A general demurrer was sustained to these pleas and the plaintiff 
had judgment. 

Hdd^ that the first plea was good and the second bad. 

Ju^^ment reversed^ &c. 



The Board of Commissioners of Switz£rland Co., v. Huj)£brand. 

Paufbrs. — ^The Board of Commissioners of a county, cannot sue the husband, for the board 
and maintenance of the wife in the poor-house. 

ERROR to the Switzerland Circuit Court. 

Assumpsit by the Board of Commissioners of Switzerland county, 
against Benjamin HUdebrand. The declaration contained^ three 
counts. The first, was for the board and lodging of the wife of the 
defendant. The second, was for the board, lodging, &c., of the 
wife of the defendant in the poor-house of Switzerland county. The 
third, was for the board, lod^ng, &c., of the wife of the defendant 
in said poor-house, and alleged, in addition, that the defendant neg- 
lected and refused to provide for her. Greneral demurrer to the de- 
claration, and final judgment thereon for the defendant. 

/. Dumontj for the plaintiffs in error. 
A. W. Dumont and /. T. Brawn, contra. 

Perkins, J. — ** The first count in the declaration was bad. The 
commissioners of Switzerland county could not open a boarding 
house, and carry on the business of boarding, &c., for pay, at the 
expense of the county. 

*' The second count was bad. The county commissioners could 
not convert the Switzerland county poor-house, into a boarding 
house for such as wished accommodations for pay. 

^' The third count was also bad. If HUdebrand^s wife was a proper 
subject to be placed in the poor-house, and, nothing appearing to 
the contrary, we must presume she was, from the fact of her being 
placed there by the overseers of the poor (as is shown by the decla- 
ration), no person is liable to the county for her support while there. 
46 
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And if she was not a proper sabject ibr the poor-house, then the act 
of placing her there was unauthorised, and the commissioners, ac- 
cording to the decision upon the first and second counts, could not 
sue for her maintenance. We consider the provision made for the 
poor of the State, as a charity which the public is bound to bestow. 
No authority is given by law to the commissioners of a county to 
sue, as in this case, for the support of a pauper." 
Judgment affirmed y &&. 



Kelly, Administrator, &c., v. Weddell. 

Executors and Administrators.— The statute authorising an administrator to cite any preri' 
ous administrator of tlie same estate to account on oath for the assets in his hands, does not 
authorise a compulsory order in favor of such prertous administrator against his snccessor, 
fur a balance or debt due by the estate to such previous administrator. 

ERROR to the Jackson County Probate Court. 

David KcUyy administrator dc bonis nan of the estate of William 
Anderson^ deceased, filed a petition alleging that Wcdddl^ the former 
administrator of said estate, had assets in his hands belonging there- 
to, and that he had failed and refused to account lor, or pay over the 
same, to the petitioner as his successor. The otgect of the petition 
was to cause said WcddtU to be required to account, on oath, before 
the Court, for the assets which came to his hands as such former 
administrator. At the next term of the Court after said petition 
was filed, namely, on the 13th of AuguU^ 1845, WcddtU appeared, 
filed an account current, and on the same day the Court made an 
order, requiring the administrator de bonis non to pay to him {Wed- 
delt) 122 dollars and 97 cents, and also the further sum of 25 dollars 
for an attomey^s fee, from the assets of said estate in the hands 
of the petitioner. The record then stated, that at the May 
term, 1846, in a proceeding entitled ^^ George A. D. WeddcU v. 
David Kelly, administrator of WUliam Anderson^ deceased;" the 
'^ said plaintiff'* appeared, and on his motion it was ordered, that 
the said administrator assign to the said WeddeB, judgments be- 
longing to said estate to the amount of 122 dollars and 97 cents, in 
discharge of the order made at the previous Angust term. 

W, A, Porter, for the plaintifi* in error, contended that these pro- 
ceedings were erroneous. 
/. G. Marshall^ contra. 
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Smith, J. — ** We are referred to Art. 12, eh. 30, R. S., as the source 
of the authority of the Probate Court to make these orders. That 
article authorises an administrator, and makes it his duty, to cite 
any previous administrator upon the same estate, who may have 
money or other property belonging thereto in bis hands, before the 
Court, to account on oath; and it empowers such Court, when satis- 
fied that any removed executor or administrator has any such assets 
in his hands, to compel the payment or delivery thereof to the exe- 
cutor or administrator entitled thereto, by attachment and distress 
infinite; but it does not directly authorise, nor do we think its pur- 
pose and intent requires that it should be construed to authorise, a 
compulsory order in favor of such removed or retiring administrator 
against his successor, for a balance or debt due by the estate to the 
former. We, therefore, think both the orders in this case were im- 
properly made." 

The proceedings of the Probate Court subsequent to the filing of 
the petition were set aside, and the cause remanded, &c. 



NeWBIAN 1^. VlCKERY. 

AssiONMENT. — An open, unsettled book account for goods sold, cannot be assigned so as to 
enable the assignee to sue the debtor for it in his own name. 

ERROR to the Carroa Circuit Court. 

Assumpsit by the defendant in error against the plaintiff* in error, 
upon the common counts, for lumber sold, &c. 

Upison the trial below, the plaintiff caUe^ one Brincy as a witness, 
who testified that the defendant below was indebted to him (the wit- 
ness) by an open, unsettled book account for seventeen hundred feet 
of lumber, and that he (the witness) had sold the account to the 
plaintifi*. 

The account testified to by Brin/y formed one of the items in the 
plaintifi'^s bill of particulars. 

After the testimony was closed, the defendant requested the Court 
to instruct the jury, that an indebtedness of the defendant by an 
open, unsettled book account, to the witness, Briney^ could not be 
transferred to the plaintiff", bo as to enable the latter to sue for it in 
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his own name, but the Court refused to give this instruction and 
permitted the testimony of Briney to go to the jury. 

AUenf for the plaintiff in error. 

Held — Per Curiam, — That the instruction should have been given, 
or the testimony relative to that item excluded. 
Judgment reversed, Sec. 



MiLusoN V. Sutton. 



STJiNiiEiR.—The words alleged by the declaration in this case, to have been spoken, kdd not 
actionable. 

APPEAL from the Pulaski Circuit Court. 

This was an action of slander brought by Eliza MiHison. The de- 
claration contained two counts. General demurrer to the declara- 
tion, and judgment for the defendant. 

Pratt, for the appellant. 
/. W. Wright, contra. 

Blackford, J. — ^^ The first count, by way of inducement, alleges 
that the plaintiff is an unmarried woman, and one of the sisters of 
Jesse MiUison. The count then alleges, that the defendant, in pre- 
sence of divers persons, spoke and published the following false, 
scandalous, and malicious words, addressed to Jesse MiUison, of and 
concerning the plaintiff, namely: "All the bravery you ever showed 
was in sleeping with your sisters," (meaning the plaintiff;) thereby 
meaning that the said Jesse had been guilty of sexual intercourse 
with the plaintiff; and so the persons present understood the defen- 
dant to mean and insinuate. 

" We do not think that this count contains any cause of action. 
There are no extrinsic facts alleged, except that the plaintiff is un- 
married, and is one of the sisters of Jesse Millison. We agree that 
there is nothing in the objection, that the words were not imputed 
to the plaintiff specially, but to all the sisters of the said Jesse. If 
instead of the words "your sisters," the phrase had been "one of 
your sisters," there might have been reason for saying that the per- 
son intended was uncertain. But the expression " your sisters" is 
firee from that objection, as it includes them all. Gidney v. Blahe^ 
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11 John. 54. The words, however, though spoken of the plaintiff, 
are not of themselves actionable. To be so, they must convey the 
idea that the plaintiff had had sexual intercourse with her brother 
Jesse; but we do not consider that to be their natural meaning. The 
conversation, as appears by the ironical words laid, was not as to 
such intercourse, but as to the cowardice of her brother and the de- 
fendant. It is true, that the words in question may have conveyed 
the meaning claimed for them by the plaintiff, but if so, it must 
have been owing to extrinsic facts to which the conversation, in 
which the words were spoken, had reference. There is no averment, 
however, of any such facts. 

'^ The second count states a certain other conversation between 
the defendant and said Jesse^ in the hearing of divers persons, in 
which the said Jesse said to the defendant: ''AH the bravery you ever 
showed was in whipping your wife." In reply, the defendant spoke 
of and concerning said Jesse and the plaintiff, these false, scandal- 
ous, and malicious words, namely: "All the bravery you ever showed 
was in sleeping with your sisters" (meaning the plaintiff). To the 
last remark, the said Jesse replied: " I say notiiing but what I ci^ 
prove;" and the defendant answered: "Neither do I;" thereby 
meaning to insinuate and have it understood by said Jesse and the 
other persons present, that said Jesse had been guilty of sexual in- 
tercourse with the plaintiff, and that the defendant could prove it; 
and so the said Jesse and said other persons understood the de- 
fendant. 

'' One objection to the second ppunt is, that there is no averment 
that the plaintiff is a sister of Jesse MiHison, Without such an aver- 
ment, the words are not shown to be applicable to the plaintiff. But 
independently of that objection, this count is not sustainable. It 
alleges the existence of no extrinsic facts. The ol:tiect of each of 
the speakers was to show that the other was a cowcuxl. The words 
relied on in this count are similar to those laid in the other, and are 
not in themselves actionable. The words in question, especially 
when the whole conversation is considered, do not, according to their 
ordinary acceptation, mean that the plaintiff had had sexual inter- 
course with her brother; and no circumstances are alleged showing 
that the words were used in that sense. 

" We think the demurrer was correctly sustained." 

Judgment affirmed^ &c. 
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MOROAN V. TrDCBLB. 

EviDCifCB.— Short notes taken during the trial, imperiectly ftating the testimony of the wit- 
nesses in abbreviataxi words and phrases, cannot be regarded as a statement of all the evi- 
dence given. 

APPEAL from the Decatur Circuit Court. 

Assumpsit by the appellee against the appellant, upon two notes 
or due-bills, payable by Morgan to Trimble^ one dated March 20th, 
1846, for 73 dollars and 8 cents, and one dated March 1st, 1847, for 
299 dollars and 39 cents. The declaration also contained the com- 
mon counts. Pleas: The general issue and set-off. Bills of parti- 
culars of open accounts were filed by both parties. Trial by the 
Court, and finding and judgment for the plaintiff for 410 dollars. 

Morrison^ for the appellant, contended that the plaintiff below 
should not have been allowed the sum claimed by him for building 
a bam, because the contract was left unfinished, and he was to take 
his pay in boarding. It was also claimed that the defendant should 
have been allowed a set-off for 60 dollars paid one Swope. 

Davison, contra. 

Per Curiam. — ** From the imperfect statement of the testimony, 
contained in notes taken by the judge during the trial, which is the 
only statement of the evidence we have, it does not clearly appear 
how the sum over and above the amount of the two notes was made 
up, as there was evidence of other indebtedness under the common 
counts; nor does it appear that the set-off claimed was not allowed. 
There was also some evidence, that before the bam was finished, 
the defendant forbid the plaintiff coming on his place, and that nught 
have been a reason for his not finishing the contract, and not taking 
his pay in boarding." 

Judgment affirmed^ &c. 
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Thb Stats ex rd. Shannon t;. Strange and Others. 

Guardian and Ward. — A suit may be brought by a ward on the bond of his guardian, without 

having first sued the guardian separately. 
A settlement made by a guardian after his removal, with the IVobate Court, though ex parte, 

will be regarded, /yruna^Sicta, correct 

ERROR to the Hendricks Circuit Court. 

Debt by The State^ on the relation of Shannon^ against Strange, 
Scars J and Ctentryy upon the bond of said Strange^ given as the guar- 
dian of the relator. 

The declaration contained two counts. In the first, six breaches 
were assigned ; in the second, none. Demurrers were sustained to 
the 1st, 2d, 4th, and 5th breaches of the first count. The 3d and 
6th breaches assigned in the first count led to issues of fact, which 
were tried by a jury and found for the defendants. A demurrer was 
also sustained to the second count, oyer of the bond having been 
granted. Final judgment for the defendants. 

No previous proceedings had been instituted by the relator against 
Strange, his guardian, to establish a claim against him in his fiduci- 
ary capacity. 

Nave, for the plaintiff* in error. 

Harvey, contra. 

Perkins, J. — ^^ The first question raised, is, whether this suit will 
lie. It was held in Weiser v. BlatcMy, (1 Johns. Ch. Rep. 607,) and 
in StUlwea and Wife v. Neids, (19 John. R. 304,) that a suit could 
not be sustiuned against a guardian and his sureties, until after a 
separate suit by the ward against the guardian, in which a claim 
should be established against the latter in his trust capacity; but by 
our statutes, as we understand them, a suit is expressly authorised 
against the guardian and his sureties in the first instance. R. S. p. 
559 and seq. Sections 395, 400, 411 and 421, seem to us to au- 
thorise suits on the bonds of administrators, without the previous 
establishment of devastavits ; that is, without the previous establish- 
ment of claims upon them personally; and to allow proof of such 
claims to be adduced in suits on the bonds. Section 103, (p. 611,) 
enacts that, ' any bond given by a guardian may be put in suit by 
the ward, or any other person entitled to the estate; and the suit, in 
such cases, shall be conducted in like manner as is provided with 
respect to suits on the bonds of executors and administrators.' We 
think the suit rightly brought. 
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" The demurrer to the second count of the declaration was cor- 
rectly sustained. The suit was upon a bond not for the payment 
of money, and was commenced after the passage of the act of 1847, 
(Acts of 1847, p. 112,) which requires the breaches, in suits upon 
such bonds, to be assigned in the declaration. 

" Whether the Court erred or not in sustaining the demurrers to 
the 1st, 2d, 4th, and 5th breaches, is immaterial, as the whole merits 
of the case were tried upon the issues made by the pleas to the 3d 
and 6th breaches. 

'^ The 3d and 6th breaches were, that Strcmge^ the guardian, had 
received 500 dollars of the money of the ward, for which he had 
failed to account, either to the Probate Court or to the ward, on de- 
mand, The defendant pleaded that he had accounted to the proper 
Probate Court. Replications, that he had not so accounted. On 
the trial, the defendants proved that complaint had been made 
against Strange, as guardian, and that he had been removed from 
his trust by the Probate Court. They also proved, that after his re- 
moval he settled his guardianship account with the Probate Court, 
delivered over the effects in his hands, as guardian, and was duly 
discharged by the Court. The plaintiff objected to the proof of this 
settlement because it was made ex parte, after the guardian's re- 
moval; but we think a fair construction of the 4th sub-divbion of 
section 92, (p. 609,) of the Revised Statutes, authorised the settle- 
ment to be made. It was, therefore, a legal one, and hence, rightly 
given in evidence. 

" The Court instructed the jury that it was, prima facia, correct. 
Such has been the repeated decision of this Court in regard to such 
settlements, and as the plaintiff gave no evidence impeaching its 
accuracy, the judgment for the defendants was right." 

Judgment dffirmcd, &c. 
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Read v. The State. 

m 

iNDicTifEifT.— An indictment, charging that the defendant maliciously injured and destroyed 
divers windows of a coimty seminary building, of the value, &c., of the property of the 
county of StdUvan^ held, to be an indictment for an injury to ** public property/* Hdd also, 
that the injury charged to have been done to th^ property was stated with sufficient 
certainty. 

APPEAL from the Sullivan Circuit Court. 

This was an indictment for a malicious trespass, charging, that 
the defendant did, at, &c., ''unlawfully and maliciously, destroy and 
injure divers windows, then and there affixed into and upon a cer- 
tain county seminary building, there situate, of the value of twenty 
dollars, of the property of the county of Sullivan aforesaid, to the 
damage of said county," &c. 

Upon the trial, several witnesses testified that they, with others, 
met in the seminary on the night of the 1st of March^ 1849, for the 
purpose of organizing a Division of the Sons of Temperance, and 
that while there the windows were broken by «t6nes and clubs 
thrown by the defendant. 

The Court instructed the jury, that if they were satisfied by the 
evidence, that said seminary was, at the time the injury was com- 
mitted, public property, or was then occupied or used as a county 
seminary by the county, it was not necessary that it should have 
been proved that the title to the property was in the county of Svl- 
livan. 

Henry y for the appellant, contended: 

Ist. That the indictment did not specify the ii\jury done to the 
building with sufficient certainty; citing The State v. Ayddott^ 7 
Blackf. 157. 

2d. That as the indictment alleged the property iqjured to be the 
property of the county of SuUivan^ that averment was not sustained 
by the proof, and the instruction given was erroneous. 

D. Wallac€y contra. 

Smpth, J. — ^^ We think the instruction was not objectionable. The 
indictment, in efiect, charges a malicious injury to 'public property,' 
under §71, ch. 53, p. 975, of the Revised Statutes, and was suffi- 
ciently sustained by the proof. The fee simple of the land upon which 
the county seminaries are erected, is held in the name of the State, 

but the boards of county commissioners, of the respective counties, 
47 
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have the charge of the builditigfl and of the effects of the semina- 
ries. R. S. ch. 27, p. 304. 

" We also think, the injury charged to have been done to the pro- 
perty, is stated with sufficient certainty in the indictment, and that 
the case does not come within that of The State v. AyddM?'^ 

Judgment cMrmcdy &c. 



Crtst v. Crtsi. 

ExEcuTOBs and AmainaTKATOBs. — ^An executor may maintain a snit upon notes payable to 
hia testator, and secured by a mortgage, though such notes and mortgage may have. been 
specifically bequeathed. 

Before any legatee of personal proper ty is entitled to his legacy, he must have the assent of 
the executor. 

ERROR to the Probate Court of JJidon county. 

This was an action of debt brought by Jamet W. Cryst^ executor 
of George W. Cryst, deceased, against Christian Cryst. 

The suit was founded on two sealed notes, executed in December^ 
1839, by the defendant, and payable to the testator. 

There were two special pleas, stating, in substance, the following 
facts : — 

In 1836, George W. Cryst being the owner in fee of a certain 
quarter section of land, made his will and devbed the east half 
thereof to his son Resin Cryst. The defendant. Christian Cryst, 
afterwards purchased of Resin, with his father's knowledge and con- 
sent) the interest which Resin claimed in the land under the will, and 
gave his notes for the price. (It did not appear, however, that there 
was any written evidence of such purchase.) After that purchase, 
namely, in 1839, George W. Cryst, the devisor, conveyed the land 
devised to Resin Ciyst, to Chnstian Cryst, the defendant, receiving in 
payment the notes now sued upon, together with a mortgage on the 
same premises to secure the purchase money. The pleas alleged 
that this arrangement was made to avoid a judgment, which one 
Woods had against Resin Cryst in the Vnicn Circuit Court ; that Resin 
Cryst died before his father, leaving a wife, to whom administration 
of his personal estate was granted in the State of Louisiana, and an 
infant son, WiUiain Cryst, his sole heir and distributee; that George 
W. Cryst died on the 27 th of Maixh^ 1844, sixteen days after the 
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publication of the Revised Statutes of 1843, widiout revoking his 
said will; that letters testamentary thereon were granted to the 
plaintiff, James W. Cryst; that the notes given to Resin Cryst for the 
purchase of his interest are outstanding against the defendant; that 
the administratrix and heir of Resin claim the notes now sued upon; 
and that the estate of Choree W, Ctyst is solvent. 

There were replications to the pleas which were demurred to. 
The demurrers were overruled and the plaintiff, now the defendant 
in error, had judgment. 

Perry and Reid^ for the plaintiff in error: — 

The sufSciency of the pleas, is the only question involved in this 
ease. 

The facts disclosed by them show that the notes sued upon, or the 
proceeds of the land sold to Christian Cryst^ belong to William^ the 
infant son of Resin^ and the action should have been brought in his 
name. 

Resin died before his father, and at common law the devise would 
have lapsed, but the Revised Statutes of 1843, (ch. 30, p. 489, § 23) 
save the devise. 

It is contended by the defendant in error, that the sale by George 
W, Cryst to Christian^ was an implied revocation of the will as to 
this land. At common law it would have been so, but the 17th sec- 
tion of the chapter of the Revised Statutes above referred to, pre- 
serves the will from revocation. 1 Bouv. Law Die. 520; 4 Kent's 
Comm. 533, note a. On the sale by George W. Cryst^ he took back 
an *^ estate" which passed under his will to the heir of Resin. A 
mortgage is an estate within the meaning of the 17th section; and 
in such a case, the word should be taken in its largest sense. It 
can make no difference that the mortgage money usually belongs to 
the executor ; it is an estate, and so far as it secures any unpaid 
purchase money, it passes by operation of law to Resin Crysfs heir. 

The pleas aver the taking of the notes, and mortgage, in the name 
of George W. Cryst to avoid the payment of the Woods judgment, 
and that they were taken in trust for the heir of Resin. These facts, 
the plaintiff in error insists, are not denied by the replications, and 
as the sale of the land raises a presumption only of revocation, it 
may like every other presumption be rebutted by parol testimony. 
If the notes and mortgage were taken as alleged in the pleas, that 
presumption is rebutted. 

Should it be contended that this will is governed by the law in 
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force at the time it was made, we reply, that every will as to its val- 
idity and construction, must be governed by the law in force at the 
time of the testator's death. The will is ambulatory, and subject, 
at all times during the maker's life, to his express and implied re 
vocations. 

If the land had not been sold by the testator, the legal estate, 
under the devise, would have passed to ResMs heir. On this point 
there can be no doubt. Is the case altered? If a sale has been 
made and a new estate taken back by the testator, will not the 
new estate, whatever may be its form, pass to the heir of the de- 
visee? In point of law, the heir is an assignee of the estate and 
the sum secured by the mortgage, in the same way and upon the 
same principle that the executor is an assignee. In the Court be- 
low, it was contended, that the action was correctly brought in the 
name of the executor, though the money. When recovered, might in 
the course of administration go to the heir of Resin, But if the 
money belongs to the heir, he alone can sue for it. 

The 15th, 16th, and 18th sections of the 30th chapter of the Re- 
vised Statutes, are almost transcripts of the New York statute on 
the subject of implied revocations. The 17th section is not found 
in the New York statute ; and no reasonable doubt can be entertain- 
ed, that that section was introduced to pass every possible interest 
which the devisor could have in the land devised. It is by no means 
necessary, that the devisor should have taken back, on making the 
conveyance, a descendable interest. An estate for the life of anoth- 
er, an estate in mortgage, for years, or at will would answer the 
object of the section. The devise would operate to transfer any 
interest which the testator had at the time of making it, and if he 
should take back, after a sale, precisely as large an interest as he 
had devised, it would be extraordinary if the devise would not ope- 
rate upon it. 

An estate for years, on the death of the tenant belongs to the ex- 
ecutor, and so does a mortgage. Suppose the tenant devises the 
estate for years, and afterwards sells and takes back the same or a 
new estate, can there be any doubt that the 17th section would 
transfer the new interest to the devisee ? We think there can be 
none. 

Yai^fan^ contra : — 

The will was revoked, so far as concerned the devise to Rem 
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Cryst. A sale of the estate devised operates as a revocation, for 
the testator must die while owner of the land, or the will cannot 
have efiect upon it. 4 Kent's Gomm. 525; Cotter v. Layer, 2 P. 
Wms. 622; Rider v. Wagner, id. 832; Mayer v. Gouland, Dickens, 
563 ; KruMys v. Alcock, 5 Ves. 654 ; Vawscr v. Jeffery, 2 Swanst. 
268 ; Walton v. Walton, 7 John. Ch. R. 258. We think the reason- 
able construction to be given to this will, is, that it was revoked pro 
tanto. If so, it, certainly, was the duty of the executor, and of none 
other, to take the notes and collect them. R. S. p. 514, § 144. 

The 17th section of chapter 30, cannot be applicable to the case; 
for, although the will operates from the death of the testator only, 
the statute can only operate on the will as it found it, and the land 
having been sold before the present statute came in force, the con- 
struction given to it by the plaintiff in error is not legitimate. 

Blackford, J. — ^'^ We agree with the defendant that the legacy of 
the notes and mortgage, if there be such legacy, did not lapse by 
the death of Resin Cryst in the life time of his father. By virtue of 
the statute, the legacy, if any, passed to William Cryst, the infant 
son and heir of Resin, as it would have passed to Resin himself had 
he survived the testator. R. S. 1848, p. 489, §23. But whether 
there is, in fact, any such legacy is another question. Previously to 
the Revised Statutes of 1848, the testators sale and conveyance in 
fee to the defendant of the land, and his taking a mortgage on the 
land to secure the price, after the execution of the will, would have 
been a revocation of the will as to said land. Adams v. Winne, 7 
Paige, 97. The defendant contends, however, that this rule is so 
changed by the 17th section of chapter 30, of the Revised Statutes 
of 1843, that the notes and mortgage in question are now to be con- 
sidered, under the circumstances of this case, as specificaUy be- 
queathed by the will. Whether this position of the defendant is 
correct or not, we shall not stop to enquire. Admitting, for the sake 
of argument, that WiUiam Cryst is the specific legatee of the notes 
and mortgage, that specific bequest is not sufiicient, of itself, to 
defeat the present action. 

" It was the executor's duty, by statute, to inventory, among other 
things, all bonds, mortgages, notes, and other securities for the pay- 
ment of money. R. S. p. 515. There is also the following statu- 
tory provision : * When any mortgagee of real estate, or any as- 
signee of such mortgagee, shall die without having foreclosed the 
equity of redemption, or recovered payment of the amount secured 
by such mortgage, the mortgaged premises and the debt secured 
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thereby, shall be coneidered ai personal assets in the hands of his 
executor or administrator, and shall be administered and accounted 
for as such ; and such executor or admlnbtrator as such, shall have 
the same right to possession of the mortgaged premises, and to 
bring any suit or action respecting the same, or for the recovery of 
the debt secured thereby, and to execute, discharge^ or perform any 
duty, act, or power, contained in such mortgage, or in the provis- 
ions of any law, as such mortgagee or assignee could^ if he was 
alive.' R. S. p. 572. 

'^ There can be no doubt, therefore, but that the notes and mort- 
gage before us, supposed by the defendant to bo specifically b^* 
queathed, are part of the personal estate of the testator. 

<' It is well settled that before any legatee of personal property U 
entitled to his legacy, he must have the assent to it of the executor. 
The doctrine is thus stated: 'The whole personal property of the 
testator devolves upon his executor. It is his duty to apply it, in the 
first place, to the payment of the debts of the deceased ; and he is 
responsible to the creditors for the satisfaction of their demands, to 
the extent of the whole estate, without regard to the testator's hav- 
ing, by the will, directed that a portion of it shall be applied to other 
purposes. Hence, as a protection to the executor, the law imposes, 
the necessity that every legatee, whether general or specific, and 
whether of chattels real or personal, must obtain the executor's as- 
sent to the legacy before his title as legatee can be complete and 
perfect. Hence, also, the legatee has no authority to take pos- 
session of his legacy without such assent, although the testator, by 
his will, expressly direct that he shall do so; for if this were permit- 
ted, a testator might appoint all his effects to be thus taken, in fraud 
of his creditors. ^^ * * It follows from the rule respecting the 
necessity of the executor's assent, that if, without it, the legatee 
takes possession of the thing bequeathed, the executor may main- 
tain an action of trespass or trover against him : So, although a 
chattel, real or personal, specifically bequeathed, be in the custody 
or possession of the legatee, and the assets be fiilly adequate to the 
payment of debts, he has no right to retain it in opposition to the 
executor; by whom, in such case, an action will lie to recover it,' 3 
Williams on Executors, 982-3. 

If the executor refuse his assent to a legacy without cause, the 
legatee is entitled to relief in equity. Id. 984; 1 Roper on Leg. 
673. 
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The following is a late case on this subject: — 

" A testator bequeathed to his two sons his two carriage manu- 
factories, with all fixtures, implements, tools, stocky job-carriages, 
harness, and every thing appertaining to his trade in the said man- 
ufactories. At the time of the testator's death, a carriage was in 
one of the manufactories, unfinished, which was being built to the 
order of a purchaser. A question arose between the executors and 
the sons, whether this carriage fell within the above bequest; and 
the executors paid the legacy duty on the whole, but annexed the 
following memorandum to the legacy receipt : — 

*' ^A disagreement arising between the sons 8. and T. and the ex- 
ecutors as to whether the whole of this item belongs to the said sons, 
or part to the residue, the executors desire to pay the duty on the 
whole, leaving it for them to settle with the legatees the proportion 
of duty, when the matter in dispute shall be determined.' The 
sons retained possession of and finished the carriage, delivered it to 
the purchaser and received the price. The executors thereupon 
brought an action against the sons for money had and received; 
and the action was sustained on the ground, that the executors had 
not assented to the legacy. Lord Abingcr said, ' I see no evidence 
of assent to the taking of this particular chattel by the defendants. 
Putting the case in the strongest way for them, that the executors 
had assented to the bequest of the stock, they yet expressly with- 
held their assent as to this carriage, supposing that it did not form 
part of the stock in trade, or at least wishing for time to make up 
their minds whether it came within that description of property or 
not. And we have no right to consider whether they were right in 
thus withholding their assent or not ; that is a question for the con- 
sideration of a court of equity, on a bill filed; but the legatee can 
mantain no action at law until the executor has assented to the be- 
quest. Here, for some reason, good or bad, the executors had with- 
held their assent; and they had a right to do so until compelled by 
a competent authority.' Elliott and Others v. Elliott and Others, 9 
Mees. & Welsh. 23. 

'< This is a suit by an executor on notes given by the defendant to 
the testator, the notes being secured by a mortgage on real estate. 
The defence is, that the notes and mortgage were specifically be- 
queathed to one William Cryst^ in whose name the suit should have 
been brought. 

We have shown that the notes and mortgage are part of the per- 
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sonal estate of the testator, and that, supposing them to have been 
specifically bequeathed by him, they cannot be said to be^the pro* 
perty of the legatee until the executor shall have assented to the 
legacy. No such assent being shown the defence must fail. 

^' A debtor to an estate, when the debt has been specifically be- 
queathed by the testator, cannot, before the executor has assented 
to the legacy, say to the latter * I will not pay you.' The Bank of 
England v. Parsons^ 5 Ves. 665. 

'' Whether if the executor had assented to the legacy, the suit on 
the notes should not still be in his name, we have not examined." 

Judgment affirmed^ &c. 



Eastwood u. Buell. 



Justice of the Peace. — A judgment confeflsed before a justice, in favor of a person who was a 
brother of the justice, held not void. 

One Keller confessed a judgment before Jmnes M. Buel^ a justice 
of the peace, in favor of Andrew J. Bud^ a brother of said James. 
An execution issued on that judgment and was placed in the hands 
of a constable. While the execution was in the hands of the con- 
stable, Keller, being the owner of a mare, sold her to EasUoood. The 
constable, afterwards, levied the execution upon the marc. 

The present suit was an action of replevin brought by Eastwood, 
to recover possession of the mare, and the only question in the case 
was, whether the judgment confessed by Kellcj* in favor of said An- 
drew /. Buel before James M. Bucl, was void on account of the rela- 
tionship of the last named persons. 

Newman, for the plaintifi* in error, relied on section 3d, part 4th, 
p. 863, R. S. 

Niles and Osbom, contra. 

Per Curiam. — " We think the judgment not void, and that the ex- 
ecution on it bound the personal property of Keller. ^^ 
Judgment affirmed, &c. 
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Shdier, Administrator, v, Lee Isaac. 

Sa&E Facias. — ^To a writ of tcire faciaa against replevin bail, the defendant pleaded, that a 
former writ o( fcire , facias had been prosecuted against him and others, for the same cause, 
and that an arrangement was made by the parties to the former suit, in accordance wiili 
which, a judgment was rendered against the other persons bound, and he was discharged. 
Hddf that the ^ts stated were, priww facia, a bar to the present action. 

ERROR to the Marian Circuit Court. 

Sicire facias against replevin bail. The original judgment was in 
favor of Elias N. Shimer^ administrator, &c., against Hiram H. Leuds 
and George W. Lewis^ and was rendered on the 29th of Novembery 
1839, by a justice of the peace. On the same day, Lee Isaac entered 
himself replevin bail. On the 29th of AngiLst, 1840, William T. 
Lewis and Leiois C. Lewis entered themselves additional bail. In 
November^ 1840, Shimer prosecuted a joint scire facias against Lee 
Isaac, William T. Lewis, and Lewis C. Lewis, and obtained judgment. 
They appealed to the Marian Circuit Court. At the same time, 
Shimer had, pending in that Court, a suit against said William T. 
Lewis and Lewis C. Lewis, and one George W. Lewis. At the Mag 
term, 1841, of said Court, the following agreement and entry were 
made with regard to these causes. 

^^ 38. 39. 4th day. It is agreed that these causes shall be consol- 
idated, and judgment by agreement shall be given against George 
W, Lewis, William T. Lewis, and Lewis C, Lewis only, and Lee Isaac 
left out. — Judgment given for the amount and interest of the two 
judgments before the justice of the peace. It is also agreed that 
there be nine months stay on the judgment from this date. May 
13th, 1841 ." (Signed by the parties.) 

<< Whereupon the said two causes are consolidated by the Court; 
and it is considered by the Court that said plaintiff recover of the 
said defendants Lewis C, Lewis, W. T, Lewis, and Greorge W. Lewis^^ 

&c. 

Failing to make his debt by means of his judgment against the 

Lewises, Shimer prosecuted his second writ of scire facias againeit Lee 

Isaac singly. The latter pleaded the foregoing facts in bar. The 

plaintiff admitted upon the record that they were correctly stated, 

and gave no evidence explanatory of the arrangement made in the 

former suit. On appeal to the Circuit Court and trial there, the 
48 
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above stated facts were held a bar to the present 9cire facias against 
Lee Isaac^ and judgment was accordingly given in his favor. 

L. Barbour^ for the plaintiff in error. 
Morrison ^ Major ^ contra. 

PsRioifs, J. — ^^ We concur in the judgment of the Circuit Court. 
We think the facts set out by Lee Isaoc^ prima Jacia evidence of an 
arrangement, by which the matters in dispute were finally settled 
as to him. If not, why was he dischaiged, and Geairge W. Lewis 
substituted for him in the judgment? Why discharged at all? If it 
was intended to hold him liable, why not then take judgment against 
him, instead of leaving him 'out' only to be harassed by a second 
suit? There must have been some reason for the transaction. The 
plaintiff has not explained what it was, to enable us to judge of its 
character. Prima facia, we think the facts indicate, that Lee Isaac 
was to be finally discharged." 

Judgment (ffirmed, &c. 



LoNOjuois t^. Coffin. 

Pimuc LAN]S.->The treaty, made by the United Slaiea^ va 1837, with the Mietmi Nation of In- 
dians, which contained a provision that certain lands should be granted to the peisons there- 
in named, did not, of itself, vest the title to said lands in said perBons. 

ERROR to the Howard Circuit Court. 

This was a bill in chanceiy filed by Longlois, to establish a title to 
a certain half section of land claimed by him, and for a decree to 
restrain the defendant from trespassing upon it. The cause was 
rabmitted to the Circuit Court upon the bill, answer, &c., and the 
bill was dismissed. 

The material facts were as follows:—? 

In 1837, a treaty entered into between the United States and the 
Miami Nation of Indians, was duly ratified. By the first article of 
that treaty, the said Miami Nation ceded to the United States vari- 
ous large tracts of land situate in this State. The third article is in 
these words: <^ From the cession made in the first article of this 
treaty, there shall be granted to each of the persons named in the 
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ochednle heremito annexed, and to their heirs and aBsigns, by patent 
from the President of the United States, the lands therein named." 

The schedule, referred to in that article, contains the following en* 
try: " To Peter Lcmglois one half section of land, to be located at a 
point on WUd Cat, where the old trace from Mississmaway to TAom- 
toum crosses the same." 

The lands ceded to the United Stales by this treaty, were after- 
wards surveyed by an agent of the United States, and the west half 
of section three, township twenty-three north, range two east, was 
located by him for said Langlois, under the provbion of said treaty. 

Afterwards, the President of the United States issued and for- 
warded to said Longlois a patent for the land thus located ; but the 
patent was immediately returned to the President by Longlois, on 
the ground that it was not for the right land. 

The old trace, referred to in the treat}*^, crossed Wild Cat creek 
very near the centre of the east half of said section numbered three. 

After the location of the west half of said section for Longlois, the 
United States granted the east half of that section to the State of Jn- 
diana, and the State afterwards sold tlie same to the defendant. 

The land in controversy between the parties to this suit, was the 
east half of said section numbered three. 

Bruckett and Crane, for the plaintiff in error. 
W. Wright, contra. 

Blackford, J. — ^^'The complainant's claim is founded on the 
treaty alone. He contends that by the said third article of the 
treaty, and the said schedule, the title to the land in question was 
absolutely vested in him. If this proposition be correct, the com- 
plainant could, immediately after the ratification of the treaty, have 
taken possession of the land so granted to him. But it is certain 
that he could not have thus taken possession; and there are two 
reasons why he could not. First, the boundaries of the tract are 
not designated by the treaty; secondly, the treaty provided the mode 
by which the grant was to be made, viz: by a patent from the Presi- 
dent of the United States. 

** Our opinion is, that before the complainant could claim any 
tract of land under the treaty, the tract must have been located un- 
der the authority of the United States, and a patent to him for the 
same must have been issued by the President. There being no 
such location and patent, there is no ground for the present suit. 
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*^ The principal case relied on by the complainant to sustain the 
proposition, that the treaty itself is a grant to him of the land in 
dispute is Doe^ on the demise of Godfrey v. Beardsleyy (2 McLean's 
R. 412). That case arose under an Indian treaty entered into at 
Chicago in 1821, which ceded certain lands to the United States, 
That treaty contained the following clause: ' There shall be granted 
by the United States to each of the following persons, being all In- 
dians by descent, and to their heirs, the following tracts of land.' 
There then followed this clause: * To Pierre Moran ,or Pierish, a P<^' 
tauxUamie chief, one section of land, and to his children two sections, 
at the mouth of the Elkhart river.' 

" The Chicago treaty provides further, that the tracts of land 
therein stipulated to be granted, should be located after the land 
ceded had been surveyed, and in conformity with such surveys, as 
near as might be, and in such manner as the President might 
direct. 

" The lands ceded by the last named treaty were afterwards sur- 
veyed, and a certain section of land within the cession, was located 
for Moran by the United States' agent under the treaty. That loca- 
tion was approved by the President, and the section designated on 
the official plat of the township in which the section was situate. 
The section thus located and designated on the plat, was section 
five, in township 27 north, of range five east, in the La Porte Land 
District. Moran conveyed, before the location, his interest in the 
grant to Godfrey^ and after the location, he conveyed the located 
section to Beardsley, We have examined the papers in said case, 
and they show the facts to be as we have stated them. 

'^ That suit, on the trial, was objected to, on the ground that as no 
patent had issued for the land, the title to it was still in the United 
States. The Court overruled the objection, saying that the land was 
granted to Moran by the treaty, and that, therefore, no patent was 
necessary. The opinion in that case, that no patent was necessaiy 
to the transfer of the title, is no doubt correct. The case, however, 
difiers materially from the one now under consideration. In the case 
cited, the section of land had been regularly located in conformity 
with the treaty, before the title to any ^ecified tract was claimed 
by Moran or by any one under him, by virtue of the treaty; and the 
treaty contained no provision that the land should be granted by a 
patent. 

" The correct doctrine on the sulgect we understand to be this: 
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When a treaty says that the title to a certain tract of land is there- 
by vested in a certain individual, his heirs and assigns, the treaty 
operates as a grant of the land. But when it says, as in the present 
case, that a half section of land at a specified point, shall be granted 
to a certain person, his heirs and assigns, by a pataU from the Presi- 
dent of the United States, the clause amounts only to a contract that 
the land shall be afterwards properly located by an agent of the 
government, and be conveyed by a patent fi-om the President. 

" It may be that the general government has not done its duty as 
to the claim of the complainant, but with that we have nothing to 
do. That government is not a party to this suit; and if it was, we 
have no power to enforce the performance of its contracts or 
duties." 

Decree affirmed^ &c. 



Doe e. d, Hainf/s Heirs v, SMmr. 

JcmisDicTiON. — The Probate Courts are courts of f2:eneral jurisdiction. 

The judgments of domestic courts of general jurisdiction, having jurisdiction of the subject 
matter, cannot be impeached, collaterally, for errors in the proceedings against persons who 
were legally made parties. 

Record. — When there is a discrepancy, in the names of the persons made parties to an appli- 
cation for partition, between the original petition on file in the clerk's oihce and tlie entries 
upon the order book of the Court, the latter must be regarded as the authentic statement of 
the record. 

ERROR to the Vermillion Circuit Court. 

This was an action of ejectment for the west half of the north- 
east quarter of section No. 8, in township No. 18, in the county of 
Vermillion, and the west half of the south-east quarter of section 
No. 5, in the same township. There were eight demises ; — the first 
being laid as the joint demise of all the lessors of the plaintiff, and 
the others as the separate demise of each of them. The cause was 
submitted to the Court upon a statement of facts agreed to by the 
parties, and the judgment was in favor of the defendant. 

It appeared that Jolin Haine died seised of the premises in con- 
troversy in October, 1830, leaving the following named persons his 
children and heirs at law, namely : Jacob Haine, Samuel Haine, James 
Haine, Hai^riet Hatne, Mary Haine, Elizabeth Mouser, married to Dan- 
id Mouser, and Catherine Hansicker^ married to George Hansicker. 
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After the death of John Htdne^ and before the suit waa brought, 
Mary married F)xincis Kejidricky Harriet married James Christy y Sam- 
uel died, leaving a daughter, Catherine^ his only heir, and Elizabeth 
died, leaving Mary, married to William Gilbert, and Rebecca^ James^ 
John, George, Martha, and Sarah Mouser her children and heirs at 
law. The above named children of John Haine who were living, 
with the husbands of the married daughters and the heirs of those 
deceased, were the lessors of the plaintiff. 

The defendant claimed title under a commissioner's deed, made 
pursuant to an order of the Probate Court of Vermillion county, and 
the case turned upon the question whether that deed, and the pro^ 
ceedings upon which it was based, were sufficient to divest the title 
of any or of all the plaintiff's lessors. 

By several entries upon the order book of the Probate Court, it 
appeared that at the November term, 1833, Francis Kendrick filed a 
petition setting forth that he, together with Jacob Haine, George Han- 
sicker and Catherine, his wife, Samuel Haine as guardisoi for James 
and Harriet Haine^ minors, and Daniel Mouser and Elizabeth, his 
wife, were the legal heirs of John Haine, deceased, and joint owners 
of the following tracts of land, to wit : 

The south 40 acres of the east-half of the south-west quarter of 
section No. 8, township 18, range 9. 

The west half of the north-east quarter of section No. 8, town- 
ship 18, range 9. 

The west half of the south-east quarter of section No. 5, town- 
ship 18, range 9. 

The south 40 acres of the east half of the south-west quarter of 
section No. 7, township 18, range 9. 

Also, 40 acres in range 10, the number not recollected. 

The record stated that satisfactory evidence was before the 
Court, that due notice had been given of this application for parti- 
tion, by publication in the ^' Wabash HeraUL^^ at least four weeks, suc^ 
cessively, prior to the first day of the term, and that the Court, on 
said application, appointed three commissioners to make partition, 
&c. 

At a subsequent term, the commissioners reported that the land 
was not susceptible of an equitable division, and the Court, there- 
upon, made an order directing them to sell the land, at auction, 
after giving notice of the time and place of sale, &c. Afterwards, 
at the May term, 1834, the commissioners reported that they had 
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sold said land to various persons, setting out the tracts sold to each 
purchaser, with the price, &c. The sales were approved and con- 
firmed by the Court, and the commissioners were ordered to make 
deeds to the purchasers. They did, accordingly, execute a deed to 
David Smithy the defendant in this suit, for the tracts of land in the 
declaration mentioned, which he had purchased, at the sale, at the 
price of 1064 dollars. 

The record also showed that the proceeds of the sale were divid- 
ed amongst the heirs of the said John Haine, deceased, under the 
direction of the Court, the shares of the married daughters, except 
that of Elizabeth Mauser^ being received by their husbands, those of 
the minors by their guardian, and that of Mauser and wife by Han- 
sicker^ as their attorney in fact. 

Griswold Sf Usher ^ for the plaintiflf in error, made the following 
objections* to these proceedings of the Probate Court, contending 
that they are wholly void : — 

1st. The petition was insufficient to authorise the Court to enter- 
tain jurisdiction, because it does not describe the lands sought to be 
divided with sufficient precision ; one of the tracts being mentioned 
in very general terms, there being no mention made of the State or 
county in which the land was situated, and one of the tracts in con- 
troversy in the present suit, namely, the west half of the south-east 
quarter of section No. 5, &c., being omitted, or misdescribed as the 
west half of the nor^-east quarter of section No. 5, &c. 

In this latter particular, the original petition, on file in the clerk's 
office, disagrees with the entry upon the order book reciting the sub- 
stance of the petition filed, in which entry the last mentioned tract 
of land is correctly described. 

2d. Mouscr and wife are not named in the original petition, and, 
therefore, they were not made parties and not bound by the pro- 
ceedings. 

In this respect, also, the original petition difiers from the entry 
upon the order book, which states that the names of Mauser and 
wife were contained in the petition. 

3d. It does not appear that the requisite notice was given. 

4th. Kendrick had no right to exhibit the petition without his wife 
being joined. 

5th. The report of the commissioners that the land was not sus- 
ceptible of an equitable partition, was not sufficient to authorise the 
order of sale, as the original report also misdescribes the tract 
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of land above mentioned in the same way that the petition does, 
and difiere from the order, directing the sale, in which the said tract 
is again correctly described. 

6th. It does not appear that any proof was made of the title of 
the petitioner, and the decree does not ascertain the rights of the 
several parties. 

For these reasons, it was contended, the Probate Court had no 
jurisdiction, and all its proceedings in the case are coram non judice, 

JvdaJ^, contra: 

The plaintiff in error objects to the order of sale : 

1st. That it does not agree with the petition, either as to the land 
or the owners. 

2d. It does not appear that the lands are in Vermillion county. 

dd. It does not appear that publication was made in the proper 
paper. 

4th. The last mentioned tract of land is not sufficiently described. 

5th. It does not ascertain the rights of the parties. 

We answer to the firat four of these objections, that however suf- 
ficient they might be on error, they cannot be examined collaterally, 
this being the judgment of a competent court. To the fifth we 
answer, that it cannot be examined collaterally; and that it id not 
true in fact; the recital is that they are joint owners, and the in- 
tendment is that they are equal owners. 2 Cru. Dig. 483. 

The plaintiff quotes Brown v. McQueen^ (6 Blackf. 208,) in which 
it is said, "the Probate Court is an inferior court created by statute," 
and seems to infer from this that it is an inferior court of special 
and limited jurisdiction, in the sense of the common law. 

We answer : The Probate Court is a court of record, and as such, 
its proceedings " import in them such incontestable credit and vir- 
tue, as that they admit no averment, plea, or proof to the contrary." 
Co. Litt. 260, a; Kemp v. Kennedy, 5 Cranch, 173; Watkin^s case 3 
Pet. 193; and, therefore, the common law doctrine, of inferior courts 
of special and limited jurisdiction, does not apply to the Probate 
Court. 

By the statute governing this case, the full effect of the process, 
orders, and decrees of the Circuit Courts, is given to the process, 
-orders, and decrees of the Probate Courts. R. S. 1831, p. 154. 
And the powers of the Circuit Courts in partition, are given to the 
Probate Courts, (Acts of 1833, p. 114, §10) and those powers are 
prescribed in the Revised Statutes of 1831, p. 387. 
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The first position of the plaintifif in error is, that it is the filing 
the petition and proof of notice, that gives the court jurisdiction. 
But our first position is, that the judgments of our own courts of 
record, if they had jurisdiction of the subject matter, are only erro- 
neous and not void, for the want or irregularity of the process, or 
notice, or want of jurisdiction of the person. The Untied States v. 
ArmidoUy 6 Pet. 700; Rhode Island v. Massachusetts y 12 id. 708; 
WatkMs case, 3 id. 103; Kemp v. Kennedy^ 5 Cranch, 173; Shclhom 
V. Mayy 6 id. 267 ; Wise v. Withers, 5-id. 230 ; Heister v. Fortner, 2 
Binney, 40; GiM v. Strode, Garth, (quoted in 2 Wms. Saund. 101, 
note 2); Grignon v. Astor, 2 How. U. S. R. 338. 

Irregular process is void, but an irregular judgment of a compe- 
tent court is only erroneous. De Reimer v. CantUlon, 4 John. Ch. R. 
92 ; Shnttenkirk v. Wheeler, 3 id. 275; Pr^g v. Adams, 2 Salk. 674; 
6 Miss. R. 399. 

The plaintiff cites Biglow v. Steams, (19 John. 39,) and relies on 
the dictum of Ch. J. Spencer, (p. 40-41) that, "if a court whether 
of limited jurisdiction or not, takes cognizance of a cause, without 
having gained jurisdiction of the person, by having him before them 
in the manner required by law, the proceedings are void." We 
deny the truth of this, in the extent of the words used. It is a mere 
obiter. The case before the Court was a conviction in a court not 
of record, before a justice of the peace, without appearance. The 
cases cited for the rule are all cases of similar convictions, or of 
proceedings in the courts of other States. Not one case is cited of 
proceedings in a domestic court of record. These cases are : Bor- 
den V. FUch, 15 John. 121 ; Kibby v. Kibby, Kirby's R. 119 ; Phelps v. 
Holkar, 1 Dall. 261 ; Kilbum v. Wordsicorth, 5 John. 41 ; Johnson v. 
Ward, 8 id. 90; Fenton v. Garlick, id. 197; Pawling v. Bird, 13 id. 
193 ; Grumon v. Raymond, 1 Day, 40 ; all cases of judgments in 
other States. Smith v. Bcrechize, 2 Strange, 993; a conviction. 
Perkins v. Proctor, 2 Wils. 382 ; a bankruptcy case. Barton v. 
Root, 10 Mass. R. 262 ; Mills v. Duryec, 9 Cranch, 481 ; judgments 
of other States. MiUs v. Martin, 19 John. 7; a judgment of a 
Court Martial. 

There are two other cases in New York, both founded on the judg- 
ments of other States, namely, Starbtick v. iMwray, 5 Wend. 148 ; 
S/iumtvay v. Stilman, 11 id. 452; and one on a probate order of sale. 
Bloom V. Burdick, 1 Hill, 140. 

There are some cases in New York which seem opposed to the 
49 
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above view. But they only seem bo ; and notwithstanding some 
loose language of the Courts, in fact they confirm it, as the excep- 
tion shows the role. Latham v. BidgerUm^ Cow. 227 ; and the cases 
7 id. 468; 6 id. 503; 4 id. 80-540. 

The plaintifis' counsel refer to the opinion of Lord Bedesdale in 
Bennett v. Homily (2 Sch. &l Lef. 577), that ^^the purchaser has a 
right to presume that the judgment or decree is correct; but he is 
bound to see that the proper parties are before the court." We 
have always understood these words to mean, not that an objection 
to the decree /could be made coUaterally, so as to avoid its operation 
on the parties to it, for want of jurisdiction ; but that the purchaser 
must see that the owner of the title was a party to it. 

The plaintifis' second proposition is, that proceedings in partition 
are peculiar; and that in partition cases, a compliance with the law 
must be shown, even when in question coUaterally. A series of 
New York cases are cited : Jackson v. Brown^ 3 John. 450 ; Jackson 
V. Woolseyy 11 id. 446; Gallatin v. Cunningham^ 8 Cow. 374; Ditn- 
ning V. Corwinj 11 Wend. 647 ; WalvoorUCs case, 15 id. 448. 

The first reported partition case in New York is Jackson v. Brown. 
C was the owner in 1802, and sold to D, who continued to own the 
interest of C and resided on the land in 1805, when the petition in 
partition was filed. But C, and not D, was made the party and re- 
ceived the notice. This is precisely the case put by Lord Bedesdale 
in Bennett v. Hamil. The proper and only question, on the eject- 
ment, was this: Was D bound by a decree to which he was not a 
party? Unfortunately, the judge, who delivered the opinion on a 
correct judgment, uses loose language, and says the proceeding 
*' was void," when in truth the decree was good enough, but was not 
operative for want of the right party to it. The principle decided 
in this case, is, judgments do not bind strangers to them. 

In Jackson v. Woolscjfy objections were made to the proceedings in 
the particular case. The conclusiveness of the judgment in parti- 
tion was suggested by counsel. The Court examined the objections, 
and sustained the proceedings in partition. But is this authority on 
the one question, because the Court preferred to examine and decide 
the other? 

Gallatin v. Cunningham, was in error, and the original case will 
be found in 1 Hopkins, 48. The chancellor set aside the partition 
for gross fraud, and does not examine the question of regularity. In 
error there was an affirmance ; but the Court refused to give tbe 
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groandfl of their decree. 1 Cow. 385. There are two opinions given ^ 
by Woodwartkj judge, and ColdeUj senator. They agree as to the 
fraud. Wooduxnik held also, that the proceedings were void for ir- 
regularity, but cited no authority; this Colden denied, and cited Ben- 
ncU V. Homily (2 Sch. Sl Lef. 577,) and De Reimer v. Cantitton^ (4 John. 
Ch. R. 85). 

In Dunning v. Carwin^ a claim was set up under a judgment 
against *^ unknown owners." It was held, that the judgment did 
not affect any individual in particular, ivithout a compliance with 
the statute; and so, it seems, the New York statute expressly pro- 
vides. 13 John. 488. 

This case, Dunning v. Corwin^ in its facts resembles the HoOings- 
worth case, in 4 Peters, 4d6. In both, the only question, is, can the 
owner be affected by a decree against " unknown owners," unless 
the statute, which creates his liability as an " unknown owner," is 
pursued? It is that, and that only, w^hich makes him a party. It is 
true, that in each of these cases the judges, in their argumentation, 
passed beyond the facts involved, and asserted general rules not re- 
cognized by authority. Bat in Foot v. Stephens, (17 Wend. 483,) the 
rule we assert was recognized. Dunning v. Corwin was denied, and 
the record of a domestic judgment, by default, was held conclusive 
without process or appearance. 

With Foot V. Stephens^ the foUowing cases agree: Cook v. Darling, 
18 Pick. 303; Granger v. Clarky 22 Maine, 128; and now, we ask, 
are the New York cases illustrations of any rule of the common law? 
And, has it been mooted and decided in New York, that proceedings 
in partition, in the courts of general jurisdiction, can be impeached 
collaterally for want of compliance with the statute? 

There is a distinction recognized in England, between courts of 
record of general jurisdiction and courts of record of limited juris- 
diction. In the one case, the judgment, of itself, is absolute verity; 
in the other, the record must show a subject matter within the juris- 
diction, and then, the judgment is conclusive. Ladbrook v. James, 1 
Willes, 200; Sellers v. Lawrence, id. 416. This rule seems to have 
been applied, in the United States, to the exercise of mere statutory 
powers by courts of general jurisdiction. The following cases are 
illustrations: Shriver*s Lessee v. I^n, 2 How. 43; Thompson v. Tol- 
mie, 2 Peters, 157; Voorhees v. The United States Bank, 10 id. 449; 
Doe V. Wise, 5 Blackf. 402. 

In Voorhees v. T%e United Stales Bank^ the question is discussed. 
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whether when special powers are given, to be exeroised in a particu- 
lar manner, the mode is a condition on which the validity of the exer- 
cise of the power ivill depend, and the negative is held by the Court. 

Hence, we conclude that, as in this case, the record of the pro- 
ceedings of the Probate Court, show by the petition, a subject witiiin 
its jurisdiction, the decrees of sale and of confirmation are, collate- 
rally, conclusive. 

This then is an answer to the several objections above stated. 
There are some other objections made by the plaintiffs, all which 
will be afiected by the above general rule, and can also be otherwise 
Bufficientiy answered. 

It is said the petitioner, Kendricky is not a '* proprietor," within 
the meaning of the statute. Zimmerman v. Huff^, (20 Wend. 100,) 
is cited to show that owners and proprietors, in New York^ mean 
persons seised in fee. The petition states that KeTidrick was seised 
in fee, and that is now determined by the judgment of the Probate 
Court. He was, in fact, a tenant by courtesy, and that, we think, is 
an estate and a freehold. Co. Lit. 951, a. 

It is said the report is void, because there is a variance between 
it and the order. We depend on the petition, order, and confirma- 
tion. In Shriver^s Lessee v. Lynn, (2 How. 43,) the land sold was 
only in the confirmation. 

The defendant says that the parties ratified the sale by the re- 
ceipt of the purchase money; but the plaintiff's object, that some of 
the parties are women, whose husbands acted without them; some 
infants, for whom a pretended guardian assumed to act ; and that 
one party was represented by a person for whom no sufficient au- 
thority was shown. We answer: 

1st. Payment to the husband is payment to the husband and 
wife ; the receipt of the husband is the receipt of the husband and 
wife, whether her land is sold by the act of the parties, or by autho- 
rity of law. 

2d. The record states that the heir appeared, &c. We deny that 
this statement can be contradicted coUaterally. So, the admission 
of the guardian by the Court, is conclusive that he was guardian. 
Rex V. Carlisle, 2 B. & A. 262; Reid v. Jackson, 1 East, 355. 

3d. The agent was received by the Court, and this is conclusive, 
even in a foreign judgment. Mallory v. Gibbons, 2 Campb. 502. 

The only remaining question then is, what is the effect of the rati- 
fication by tiie receipt of the pim^hase money? The defendants say 
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it is conolaaive even in Massachusetts^ where probate courts are not 
courts of record. 2 Mass. 213; 4 id. 121; id. 507; 14 id. 432; 16 
id. 128; 5 Kck. 140. 

SMrrH, J. — ^** It is contended, by the plaintiff in error, that the Pro- 
bate Court had no jurisdiction in this case, and that all its proceed- 
ings are void. To this it is answered, by the opposite party, that 
though these proceedings might have been objected to on error, 
they cannot be examined collaterally, because the Court had com- 
petent jurisdiction to direct the partition and sale to the defendant. 

" The first subject of enquiiy then is, what was necessary to gi/e 
the Court such jurisdiction. 

" The act of Fdfruaty 1st, 1831, provided that when two or more 
persons were proprietors of any real estate, it should be lawful for 
the Circuit Court of the county in which such real estate was situat- 
ed, on the application of any such person, notice of such application 
having been previously given for at least four weeks in some public 
newspaper of the State, to appoint three commissioners, who after 
taking an oath honestly and faithfully to execute the trust reposed 
in them, should proceed to make division, &c. By the second sec- 
tion of the same act it was provided, that when a division of such 
real estate could not be had without prejudice to some of the own- 
ers, on the report of the commissioners to that effect, the Court 
should make an order for the sale of such land, upon such terms and 
conditions as the Court in its discretion should direct, and that such 
commissioners should make good and sufficient deeds to the pur- 
chasers under the direction of the Court, which should operate as an 
effectual bar, both in law and equity, against such owners and pro- 
prietors and all persons claiming under them. By the fourth section 
the guardians of all minors were authorised to do and perform, on 
behalf of such minors, any matter or thing respecting the partition 
of lands under the statute, and the ninth section provided that the 
Court might, for good cause shown, appoint new commissioners to 
review such partition, and that any person not a resident of the 
proper county within one year, and any infant whose guardian did 
not attend and approve such partition, and any feme coviert or lu- 
natic within one year after the removal of his or her disability^ 
should have a review upon showing cause. 

" By the act of February 4th, 1833, (Acts of 1833, p. 114, § 10,) 
which was in force when the proceedings in this ease were instituted, 
the provisions of the act above quoted were extended to the Probata 
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Courts, which were invested with power to decree the partition or 
sale of lands owned by two or more persons, concurrently ivith the 
Circuit Courts. 

" The Probate Courts must also be considered courts of general 
jurisdiction. It is true, in the cases of Bjvwn v. McQiteerij (6 Blackf. 
R. 208,) and West v. Thomburgh, (id. 542,) cited by the counsel for 
the plaintiffs in error, they are spoken of as inferior courts, having 
no power to act, except when the statute confers upon them jurisdic- 
tion of the subject matter. But it was not decided nor was it meant 
to be said in these cases, that they are courts of special and limited 
jurisdiction in the technical sense of the term. All the courts of the 
State, from which an appeal or writ of error lies, are inferior courts 
in one sense, inasmuch as their decisions are subject to be reviewed 
and reversed by the appeUate tribunal, and their jurisdiction of the 
subject matters of suits is given and limited by the statute. The 
Probate Courts are courts of record, and by the act under which 
they were organized, in the exercise of the jurisdiction granted to 
them, they are invested ivith the incidental powers of other courts of 
law and equity. In West v. Thomburgh^ it is said, that when juris- 
diction of the subject matter, as in cases of partition, is given to 
them, they may exercise the powers incident to courts of chancery, 
and in Doe v. Wise^ (5 Blackf. R. 402,) and Doc v. Hawkins, (id. 487,) 
it was held that evidence of the facts necessary to give them juris- 
diction need not appear upon the record. These last mentioned 
cases assign to them the distinguishing characteristic of courts of 
general jurisdiction, for in what are technically called courts of spe- 
cial and limited jurisdiction, such as courts martial or other couttB 
not of record, it is not doubted that all the facts necessary to give 
jurisdiction or to authorise judicial action, must appear upon the 
face of the proceedings, or their judgments will be disregarded. 

" It appears, therefore, that the Probate Courts, as courts of gene- 
ral jurisdiction, had, at the time of the proceedings in question, un- 
doubted jurisdiction to decree a partition or sale of real estate in 
the cases provided for by the statute. 

" We will now proceed to enquire what was necessary to bring a 
case presented, within the operation of such jurisdiction, and, in do- 
ing so, we will endeavor to ascertain the force of the pbjectioni 
made to the proceedings in question. 

" The first step to be taken, was, obviously, the complication. The 
statute does not prescribe the mode in which the application should 
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be made, bat it was made in the present instance by petition, and 
Dpon such application being made, it became the daty of the Court 
to ascertain, first whether the facts therein alleged were substantial- 
ly such as to authorise the remedy petitioned for; secondly, whether 
the requisite notice had been given to the other owners; thirdly, 
whether the facts alleged were stated with sufficient form and pre- 
cision; and fourthly, whether the statements contained in the peti- 
tion were true. If the first enquiiy was answered satisfactorily, 
that is, if sufficient facts were alleged, to bring the case presented 
within the jurisdiction of the Court, such jurisdiction at once at- 
tached, and the remaining subjects of enquiry became the subjects 
of judicial action, but were not questions necessarily incident to the 
exercbe of jurisdiction. Jurisdiction must necessarily exist before 
such questions can be examined and determined. It is defined by 
the Supreme Court of the United States to be the power to hear and 
determine a cause. Peters R. 709. In this case the petition filed 
by Kcndrick avers that, he together with other persons named were 
the owners of several tracts of real estate situated in a certain con- 
gressional township and range, and that he desired to have partition 
thereof. This, we think, was sufficient to satisfy the first subject of 
enquiry noticed above, and to authorise the entertainment of juris- 
diction in the case. It is true, the petition does not otherwise set 
out the county and state in which the land was situated, and it does 
not correctly describe the tracts now in controversy, but these defects 
might have been and probably were remedied by the proof, as there 
is no pretence that the land sold under the subsequent orders of the 
Court was not, in fleu^t, situated in the county of Vermillian and owned 
by the parties to the application. 

^ An omission to state the names of the persons who were joint 
owners, with the petitioner, of the land sought to be divided, could 
not affect the question of jurisdiction, as to the subject matter of the 
suit, (NT as to those who were made parties. But it is contended on 
behalf of Maiuer and wife, that they were not made parties to the 
petition^ and, therefore, they are not bound by the proceedings. 
Here we may notice the discrepancy between the original petition 
on file in the clerk's office, and the entry upon the order book, 
which recites the substance of the petition filed as the basis of the 
application, and by which it appears that Mauser and wife were 
named therein as joint owners with the applicant. Regarding both 
the original petition and this entry as parts of the record of the 
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cause, we think the latter, where the discrepancy occurs, must be 
taken as the authentic exposition of the facts. Viewing it in tliis 
light we find nothing contradictory, as the petition is merely silent; 
otherwise, we should be obliged to discredit a positive averment of 
the record. Parties may be added after a suit has been conunenced, 
and it is to be presumed, that in this instance, the additional names 
would not have been inserted in the entry upon the order book, un* 
less proper steps had been taken for that purpose. We are of opin- 
ion, therefore, that it sufficiently appears that illlat»^ and wife were 
made parties to the application, so far, at least, as an averment of 
their joint ownership was necessary to bring them before the Court, 
and we need not consider what efiect, if any, the subsequent pro- 
ceedings would have had upon their rights had the fact been other- 
wise. 

'^ The next objection to be noticed, is the alleged defect of the re- 
cord in not showing that legal notice was given of the application. 
Upon this point we think there is no difficulty. It has been repeat- 
edly held by this Court, that it is sufficient if the record states there 
was satisfactory evidence of the due service of process or publica- 
tion of notice. In this case, it appears that satisfactory evidence 
was before the Court, that notice had been 'duly given' by publica- 
tion in the < Wabash Herald,^ and the only defect alleged is, that the 
Wabash Herald is not stated to be a newspaper published in this 
State. We think this omission is not material. In the case of 
Homer v. The Stctte Bankj May term, 1848, it was held that where 
the record is silent as to the proof of notice, it will be presumed that 
the requisite steps had been taken to bring the parties within the 
jurisdiction of the court. 

'' With respect to the right of Kendrkk to file the petition without 
his wife being joined, from what we have already observed, it will 
appear, that it does not give rise to any question affecting the juris- 
diction of the Court. The petition does not disclose the fact that he 
claimed an ownership in the land in right of his wife. It simply 
avers that he with the other persons named were the proprietors of 
certain land, &c. It is to be observed, however, that it is not now 
necessary to decide what efiect these proceedings have upon the 
estate which would have vested in Mrs. Kendrick after the termina- 
tion of the marriage. If we regard the sale as having transferred 
the interest of her husband only, it is a sufficient bar to the recov- 
ery of the share which descended to her in the present suit; and he, 
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certainly, ia not entitled to contest the validity of the sale to that 
extent, after having the sale made upon his own application and 
after having received the purchase money, on the ground that he 
had falsely represented in his petition that he was one of the pro- 
prietors. 

^* Having thus arrived at the conclusion that the Probate Court had 
jurisdiction of the subject matter of the application for partition, 
and that all the present plaintiffs in error or those under whom they 
claim, excepting Mrs. Kendrick, are sufficiently shown to have been 
brought within such jurisdiction by being joined in the petition and 
legally notified of Uie application, the remaining objections to the 
validity of the proceedings may be easily disposed of. The suffi- 
ciency of the report of the commissioners, the proof of the title of 
the petitioner, and the ascertainment of the relative shares of the 
several parties, were all matters of subsequent acyudication, and 
the decisions of the Court thereupon cannot be controverted colla- 
terally. It follows, of course, that the title of a bonajide purchaser, 
acquired under the proceedings, must be deemed valid. 

" We do not consider it necessary*, to enter upon a discussion of 

the doctrines relating to the distinction, between judgments which 

are to be regarded as wholly void, and those merely erroneous. 

Numerous cases have been cited by the counsel for both parties, but 

setting out of view those occurring in courts of special and limited 

jurisdiction, and those arising upon judgments rendered in other 

States, neither of which class of cases is applicable as authority to 

the points involved in the present suit, the weight of authority is 

decidedly against the right of the plaintiffs in error, for the causes 

above stated, to impeach, collaterally, the proceedings in partition 

upon which the title of the defendant is based. See Grignon^s 

Lessee v. Astor^ 2 How. U. S. R. 341 and the earlier cases in the 

same court to which reference is made, and also 2 Amer. Lead. Cas, 

551, where the authorities on this subject have been collected." 

Judgment affirmed^ Sac^ 
50 
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Jaiobi v. Andsbsoit. 

Execution.— A writ oXjuriJaeiaa^ having been leried on a dower eitate of the defendant, waa 
set aside on the ground that the defendant had penonal p ro p e rty which had not been de- 
manded. Afterwarda a vmdUioni expomat was issued directing a sale of the ^awer e8tate« 
Imt before sale the defendant died. Hdd^ thatno lien had been acquired upon the personal 
prc^rty. 

APPEAL from the Cass Circuit Court. 

The appellant in this case filed a bill in chancery, which was dis- 
missed on demmrer. The facts stated in the bill were as follows : 

In Februaty, 1847, the complainant obtained judgment in the Cass 
Circuit Court, for 200 dollars, against Elbabeik McBeak. On the 
17th of the same month, a^/Em facias issued on said judgment, and 
was levied by the sheriff, on the 2dd of FAnuny^ 1847, on a certain 
dower estate of the execution defendant. On the 30th of August^ 
1847, said levy on the dower estate was set aside, on the ground that 
personal property had not first been demimded, and that said EHxO' 
beth had a sufficiency of such proper^ subject to the execution to 
satisfy it. The order setting aside the levy, contained a provision 
that the execution should be a lien on the personal property. The 
sheriff returned said execution with a statement of the order setting 
aside the levy, and that there was not time to iliake a new levy. 
Soon after this return, the plaintiff directed another execution to be 
issued, ivithout specifying what kind, and the clerk issued a vendi- 
Hani exponas^ directing the sale of said dower estate. Before any 
sale was made said Elixabeth died, and the vendUiom exponas was re- 
turned nuHa vona. 

Said Elvxabeth died insolvent,' and this bill was filed against her 
administrator, to compel the appropriation of the entire assets of 
her estate to the payment of the plaintiff's judgment. 

PraU^ for the appellant 

AUen^ contra. 

Per Curiam. — ^^ The complainant, at the death of said Elvuieik^ 
had no lien on her personal property. We do not see how the 
Court can now create one for him. The lien which he might have 
had, if proper steps had been taken, was lost or never obtained, 
through his own negligence, or that of the sheriff^ or clerk, or of all 
of them combined. If by his own, he can have no remedy. If 
through that of either of the others named, his remedy is against 

them." 

jyecree affirmsd^ &c. 
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Shoktuet v. Miluou 

Slaitdbh.— Fleas of justification must be pcored beyond a reasonable doubt 

The filing of such pleas, though no sTidence is given under them, should not be considered in 

detennining the question of damages. 
Neither should repetitions of the slander, made afier the commencement of the suit 
If the evidence given under such pleas shows, that the defendant had reason to believe the 

chaige was true, such evidence may be considered in mitigatioo of damages; and this rule 

is also a p plica b l e to > count for a malicioos piu set utkiu . 

APPEAL from the Ddaware Circuit Court. 

Case, for slander and malicious prosecution. The defendant filed 
pleas of justification, upon which issues were taken. Verdict and 
judgment for the plaintifi*. 

Kifgoret for the appellant. 
Sample and O. H. SmUk, contra. 

Pebsdis, J. — ** The Courts upon the trial, instructed the juiy, that 
the pleas of justification, averring the truth of the charges, must bo 
proved beyond a reasonable doubt. This was right. Lanier v. Mo 
Eweuy 8 Blackf. 495; Wonderly v. NokeSj id. 589, and note. 

^The Court also gave an instruction, that the filing of a plea of 
justification, where any evidence was given under it, was not, of 
itself, a fact that should aggravate the damages, even though no 
evidence be given under it. We know of no principle of law that 
will support the opposite position. If it be said to be that the plea 
is a repetition of the slander, the argument in reply is short, and, to 
us, seems conclusive. If the plea be an actionable repetition of the 
slander, as it is subsequent to the commencement of the suit in 
which it is filed, it constitutes an independent cause of action for 
which the defendant will be liable in another suit. If it be not an 
actionable repetition, then the plaintiff* should not have the benefit 
of it as such, by getting damages for it in the suit in which it is 
filed. Again, the issues in a cause are often made up a length of 
time prior to the trial. A defendant, therefore, at the time of filing 
a plea of justification, may have witnesses to prove it, who, at the 
time of the trial of the cause may be dead or absent, and the de- 
fendant thus deprived of their testimony without fault. This point 
was ruled in the same way in Murphy v. Stovi^ May term, 1849. 

** The Court was asked to give the following instruction : * If the 
jury think the evidence adduced by the defendant, not entirely suffi- 
cient to establish the pleas of justification, yet if the evidence under 
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them shows that the defendant had reason to believe from the plain- 
tiff's conduct, that the charges were tme, such evidence may be con- 
sidered in mitigation of damages.' This instraction should have 
been given. Byrket v. Monahen^ 7 Blackf. 83. 

'* The Court gave the instruction, somewhat changed, but applied 
it to the count for slander. It should have been applied to the 
count for malicious prosecution also. Wasson v. Canfiddy 6 Blackf. 
406. The evidence might go in mitigation, though it should not 
prove the truth of the charge or amount to probable cause. 

*' The following instruction was given : ^ In deciding upon this 
case, the jury should take into consideration the parties interested, 
the nature and extent of the charges, the character of the witnesses 
and their connection with the parties, previous misunderstandings 
and threats, the repetition of them in the court-house before the jury 
and audience by the defendant's counsel, not warranted by the tes- 
timony, the credibility of the ivitnesses and the connection they have 
had with the transaction." 

'< We think the Court erred in giving this instruction. We under- 

* 

stand the words 'repetition of them,' to refer to the slanderous 
charges alleged in the declaration. In this view, the instruction was 
calculated to mislead the jury. They might have understood that 
they were to consider those repetitions in their assessment of dam- 
ages ; and particularly so, as no instruction directing the jury upon 
that point was given. Now, it has been repeatedly decided that 
repetitions of the slander by the defendant himself, after the com- 
mencement of the suit for the first speaking of the words, cannot be 
considered in determining the question of damages in said suit. 
Much less, we think, could those by the attorney. 

'< We may remark that we can see no interpretation of this in- 
struction, that would enable us to sanction it. 

" We may also say, that we mean here to intimate no opinion aa 
to whether the repetitions of the slander by the attorney, could be 
given in evidence, or in any manner noticed, as tending to prove 
malice on the part of his client." 

Judgment reversed^ &c. 
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Shoaf and Another t^. Jones. 

FRAcncE.--In the AtUn Cireuit Court under a special statute. 

ERROR to the AOen Circuit Court. 

Assumpsit upon a promissory note, by Jones^ against Shoqf and 
another. Judgment in favor o{ Jones for the amount of the note. 

It appeared by a bill of exceptions, that at the October term, 1846, 
the parties appeared and the defendants were ruled to plead on or 
before the third rule day, which was the 11th of January , 1847, and 
the defendants having failed to do so, they were defaulted upon the 
rule book on the 12th of Januati/y 1847. On the second day of the 
ensuing February term, on motion of the plaintiff, judgment was 
rendered upon the default, and thereupon the counsel for the defen- 
dant showed to the Court, that he had filed three pleas on the mor- 
ning of said day last mentioned, with a written statement by one of 
the defendants, that he was a surety for the other upon the note, and 
desired to have the judgment, if any was rendered, entered in con- 
formity with the provisions of the statute relative to such cases, and 
that the pleas had been marked " filed" by the clerk. The plaintiff 
then suggested, that these pleas were filed without the knowledge or 
order of the Court, and the Court ordered them to be stricken from 
the files and rendered judgment as aforesaid. 

Ccierkk ^ Walpcie^ for the plaintiffs in error. 
jR. Brackenridge, contra. 

Smith, J. — '^ These proceedings were had under an act to regulate 
the practice of law in the AJBen Circuit Court (Acts of 1844, p. 26), 
by the fiflh section of which, it is provided, that the second Monday 
in each month shall be a rule-day; and by the sixth section, that in 
case either party shall fail to comply with any rule on or before the 
proper rule day, the clerk shall note such failure on the rule book, 
and judgment shall be thereupon rendered against the party in de- 
fault, unless the Court, for good cause shown, and an affidavit of 
merits^ shall set such default aside. 

" There was no affidavit of merits filed, in this case, and the judg- 
ment appears to have been rendered in conformity with the act re- 
gulating the practice in the Court below." 

Judgment affirmed, &c. 
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Shaw and Othen t;. Swift and Others. 

Vendob and Purcraseb.— The hein of an inteitatei whoM teal estate has been sold by an ad- 
ministrator, under an order of a Probate Colin, and purchased by himself, have the right, 
upon application in a reasonable time, to htTe such sale set aside. 

ERROR to the Franklin Circuit Court. 

Bill in chancery by the defendants in error against the plaintiffs in 
error. The bill alleged that the complainants were the heirs of 
James Pawelly who died intestate leaving 60 acres of land ; that Bee- 
dcr Powctty as administrator of the said JameSy deceased, fraudu- 
lently procured an order to sell said land, and did, on the 0th of No- 
vember j 1828, nominally sell and convey it to one Jonathan ShaWyhut 
that the sale was really made to himself, through Shaw^ who bought 
it for the administrator, and conveyed it to the latter on the 3d of 
December J 1828; that the said Shaw paid nothing for the land, and 
never took possession. Shawy and the heirs of Reeder Powetty who 
had since died, were made defendants, and the bill prayed that the 
sale by the administrator should be set aside, and for a partition of 
the land, &c. 

The bill was sustained by the proof, and the Court below set aside 
the sale and decreed a partition. 

Testy for the plaintiffs in error. 
NewmaUy contra. 

Per Curiam. — ^^ The heirs to whom this land descended, had a 
right to have the administrator's sale to himself set aside by appli- 
cation in a reasonable time, upon payment of the purchase money, 
the value of improvements, &c. Gage v. Pikey November term, 1848, 
and cases cited. In this case it does not appear that the adminis- 
trator, Reeder PoweB, paid anything, from his own funds, for the land, 
and the improvements made by him are not equal in value to the 
rents, which have not been claimed by the complainants ; and under 
the circumstances of this case, we cannot say the complainants are 
barred by lapse of time.'* 

Decree affirmedy &c. 
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Patty v. Moo&b and Others. 

Costs. — ^When a defendant against whom a judgment has been rendered by a justice of the 
peace appeals to the Circuit Court, and the judgment is there reduced more than five dollar?, 
he is entitled to a judgment for the costs made both before the justice and in the Circuit 
Court. 

ERROR to the Huntington Circuit Court. 

Moore and Parker sued Paltjf before a justice of the peace, and 
recovered a judgment for 19 dollars. PeUty appealed to the Circuit 
Court, where the judgment against him was reduced to 6 dollars and 
78 cents. The Circuit Court gave judgment for the defendant for 
the costs before the justice, and in favor of the plaintiff for the costs 
in i!^e Circuit Court. 

HeUy That Patty was entitled to a judgment for the costs made 
both before the justice and in the Circuit Court. Allen v. Hardesty^ 
8 Blackf. 589. 



NorriNGHAM and Wife v. Calvert. 

Dower.— Under the Revised Statutes of 1838, when a deed of conyeyance was made, and a 
mortgage executed on the same day by the purchaser to the vendor, to secure the payment 
of a part of the purchase money, the sebin of the purchaser was not sufficient to entitle his 
widow to claim dower in the premises against the mortgagee. 

ERROR to the Madison Circuit Court. 

On the 8d of December ^ 1839, one Nathan Carmean purchased of 
one Ralph Bird, for the sum of 1000 dollars, lot numbered sixteen in 
Andertontown^ received a title bond for the lot and entered into pos- 
session. On the 20th of July, 1842, the purchase money being paid, 
except 250 dollars, the said Bird, with his wife, executed a deed in 
fee simple to said Carmean for the lot aforesaid, the latter, on the 
same day, executing to said Bird a mortgage in fee on the lot to 
secure that part of the purchase money, to wit, 250 dollars, which 
remained unpaid. Carmean was married at the time, but his wife 
did not join in the execution of the mortgage. The mortgage was 
afterwards assigned to Calvert. In October^ 1842, Carmean died in- 
testate, holding the lot as aforesaid, and leaving the mortgage debt 
unpaid. After Carmean's death, Calvert obtained a decree of fore- 
closure on the mortgage, under which decree the lot was sold to 
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Calvert for 167 doUars. In SepUmber, 1846, the widow of Carmcan 
demanded of Calvert her dower in the lot, which demand was re-* 
fused. In iVav^mieT following Carmean^s widow married Nottii%gham. 

Thb suit was commenced by a petition stating the above facts, 
filed by Nottingham and wife against Calvert, and claiming dower in 
the lot in question. The petition was demurred to and judgment 
rendered for the defendant. 

SamjJcy for the plaintifis in error. 
Dams, contra. 

Blackford, J. — "The statute of 1838, relative to dower, wfis in 
force when said purchase deed and mortgage were executed; and 
the question is, whether, under that statute, the female plaintiff can 
claim dower in said lot? 

"According to that statute, the widow of any decedent was enti- 
tled to dower in the land to which her husband had, during the co- 
verture, the legal title, and also in the land to which the husband 
was, at the time of his death, equitably entitled* And the husband 
was to be considered equitably entitled to any real property for 
which he had contracted, in proportion to the purchase money paid 
in his life time. R. S. 1838, p. 238. 

" By the words ' legal title' in the statute, we understand a title 
by which the husband had such a seisin of the land as, previously 
to the statute, entitled his widow to dower. In the case before us, 
the conveyance to Carmcan, and his mortgage for part of the price 
were executed on the same day. It is a case, we think, where the peigin 
of the purchaser was not sufHcient to entitle his widow to dower 
against the mortgage. The following is the language of Chancellor 
Kent on this subject: 'A transitory seisin for an instant, when the 
same act that gives the estate to the husband conveys it out of Umy 
as in the case of a connusee of a fine, is not sufficient to give tho 
wife dower. The land must vest in the husband beneficially for hw 
own use, and then if it be so vested, but for a moment, provided the 
husband be not the mere conduit for passing it, the right of dower 
attaches. Nor is the seisin sufficient when the husband takes a 
conveyance in fee, and at the same time mortgages the land back 
to the grantor, or to a third person, to secure the purchase money in 
whole or in part. Dower cannot be claimed as against rights under 
that mortgage. The husband is not deemed sufficiently or benefi- 
cially seised, by such an instantaneous passage of the fee in and 
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out of him, to entitle his wife to dower as against the mortgagee ; 
and this conclusion is agreeable to the manifest justice of the case.' 
4 Kent's Gomm. 38, 39. He cites several authorities which sus- 
tain that doctrine. The Supreme Court of the United States recent- 
ly, after a full discussion of the question, decided it in accordance 
with what is said by Chancellor Kent in the above quoted passage. 
Maburryy. Bricn and Others, 15 Peters, 21. 

^^ It is true, it does not appear in the present case, that the pur- 
chase deed and the mortgage were executed at the same instant ; 
but as their execution was on the same day, they are, we think, 
within the spirit and justice of the rule. 

'^ The mortgagor, Carmcan^ died in possession and before foreclo- 
sure. The only interest he had in the lot at the time of his death, 
was an equity of redemption; and out of that interest, under the 
statute at least, his widow was entitled to dower. That equity of 
redemption, which was a right to redeem the lot by paying the 
mortgage debt, was never taken advantage of by the widow or by 
any other person. The consequence was, that the holder of the 
mortgage, who is the present defendant, obtained a decree foreclos- 
ing the equity of redemption, and had the lot sold under the decree. 
If the lot had sold for more than the debt, the widow would have 
been entitled to dower in the surplus; but as the sale was for less 
than the debt, her claim to dower is at an end. 

*^ The decree for the deiendant is, therefore, right." 

Decree affirmed^ &c. 




The State ex rcL Be&ient v. Nelson and Others. 

ExECunoNs.— An officer leY3ringon personal property, may intrust such property to the care of 
a servant or agent, and may make the execution defendant an agent for that purpose ; and 
in such case, the officer is responsible for the use of ordinary diligence in its preservation. 

APPEAL from the Vanderhnrg Circuit Court. 

This was an action of debt against a constable and his sureties, 

on the official bond of the former. The breach complained of, was 

negligence in the care of property taken in execution. The suit 

was commenced before a justice of the peace, and taken to the 

Circuit Court by the plaintiff, on appeal. In the latter Court there 
51 
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WM a trial wUeh ranilted in a judgme&l tar the defendants, fitm 
whieh the plaintiff iqppealed to this Coort 

The plaintiff proved that he had obtained a Judgment against 
one Hcadf and that an exeeoticm iaraed diereon had been fdaced in 
the hands of Ndmm (the eonstaUe), who returned it widi endoTBO- 
mentSy to the eflbct, that he had levied it on a wharf-boat, tlie pro- 
perty otHead; — ^that he had offered said boat fer sale but no person 
wookl bid two thirds of the i^>praised value, and he left the boat in 

HeoiTs care; that said boat being afterwards taken off by high 

water, he levied upon another wharf4Miat belonging to Head and 
advertised the same fer sals, bat was stqqped from making the sale 
by an iqnnction. The plaintiff also proved the appraised value of 
the boat 

It appeared by the evidence that die boat, when levied upon, was 
lying upon the river bank at the lower part of the steamboat land- 
ing at EvanmriHet some thirty or forty feet above low water mark, 
and afterwards, when the river rose» it floated away and was lost 
There was also some evidence given, relative to the care which had 
been taken of the boat while so lying upon the rivcar bank. 

The Court instructed the jury that the plaintiff, to recover in this 
action, must prove negligence in the constable in taking care of the 
property levied on, and if they believed, from the evidence, he took 
due care thereof, they should find for the defendants* 

The plaintiff asked the Court to instruct the jury, that if the con- 
stable levied on property of Head sufficient to satisfy the execution, 
and delivered the same into the possession and care of Head mihout 
taking a delivery bond, and a loss of the property ensued, hp and 
hb sureties would be liable to the plaintiff in the execution for the 
amount thereof, and the loss of the property would be at the peril 
of the officer. The Court gave this instruction, with the qualifica- 
tion, that the fact of a delivery to Head without taking a delivery 
bond, was not, of itself, a neglect of duty on the part of the officer. 

The plaintiff also requested the Court to give this further instruc- 
tion ; that by the levy of the execution on the boat of Head J the 
judgment was satbfied until it was shown by the constable's return 
that the property was insufficient for that purpose; and that the 
constable's return, that the boat was taken off by high water, was 
unknown to the law, and not sufficient to base an alias execution 
upon. The Court gave the first proposition embraced in this in- 
struction, but refbsed to give the second. 
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BakcTy for the appellanty contended that the instmctions given 
were erroneous, and that the judgment should have been for the 
plaintiff. 

Perkins, J. — ^^ When an officer has levied up<m personal property, 
he may, by statute, re-deliver the same to the execution defendant, 
if said defendant execute to him a delivery bond for its return at a 
certain time ; and when re-delivered under these circumstances, the 
officer is not responsible for the care of the property; but the execu- 
tion defendant is not bound to execute a delivery bond and receive 
back the property, and if he do not, the officer must take charge of 
it. And the question is, how is he to keep it? What kind of care 
must he take of it? Story, in his work on Bailments, says: ' If it 
is lost by his negligence, he will be responsible therefor. But what 
degree of negligence will make him responsible, does not seem 
to have been directiy decided. He woidd^ doubtless, be respon- 
sible for gross negligence and fraud; but whether he would be 
responsible for ordinary negligence, does not appear to have been 
decided, by any adjudged case ; although, as he is a bailee for com- 
pensation, it may be thought that he ought to be bound, by the 
common rule in such cases, to ordinary diligence.' $ 130. 

*^ It seems to us, sheriffs and constables, irrespective of their char- 
acter as bailees, should be held to at least ordinary diligence, in the 
discharge of this, as well as their other duties. If an officer must 
use such diligence in endeavoring to find property upon an execu- 
tion, why should he not use equal diligence in preserving the pro- 
perty after it is levied on? Constables and sheriffs are public offi- 
cers, the discharge of whose duties seriously affects the rights of 
citizens. They individually take oath, and give bond, for a faithful 
performance of their trusts ; and it seems to us, that as public offi- 
cers, they should be held to ordinary diligence. Such being the 
rule, then, by which these officers are governed, is it material 
whether this diligence is exercised by themselves personally, or by 
others, even by execution defendants ? Sheriffs and constables can- 
not always, personally, take charge of the property they may be- 
come possessed of in the discharge of their duties. If its charac- 
ter or quantity prevents their doing so, they must entrust it to ser- 
vants, for whose acts they are responsible ; and if the property be 
lost by the negligence of the servant, the officer will be liable. But 
no higher degree of diligence will be required of the servant, than 
is required of the officer. Was ordinaiy diligence used to preserve 
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die property, must be the question in cases of loss. Now, we do 
not see why the rule should be different, when the officer makes the 
execution defendant his servant to take care of the property, than 
in other cases. It may be more hazardous to the officer, for many 
reasons, so to intrust it, but if he do so and the property be lost, 
and he be sued for it, can the question be other than this : — ^Was 
ordinary diligence used to save it? It seems to us not. This dUi- 
gence, it will devolve upon the officer, to prove was taken. The 
execution defendant, certainly, can use such diligence as well as 
another person, if he will. 

^^ From what has been said, it will be seen that we do not think 
there was any error, of which the plaintiff can complain, in the 
instructions given below; nor was there any in refusing those asked 
for and not given. Upon the evidence, we think the jury might 
have found that ordinary diligence was used in this case. 

^^ As to the return of the officer, that the boat was taken off by 
high water, if that fact excused him from selling the boat to make 
the money on the execution, it must be a proper one for him to 
make return of as the reason of his not selling." 

Judgment affirmed^ &c. 



Doe e. d. Strong and Another v. Plagler. 

Sales for TAZES-^Under the statute requiring a list of the lands returned delinquent, with a 
notice of sale, to be published immediately after the first day of October annually, the sale 
of a lot, when such list and notice was not published until the 20th of November^ was held 
void. 

ERROR to the Vanderhurg Circuit Court. 

This was an action of ejectment for two lots, Nos. 19 and 20, in 
Block No. 35, in the city of Evansvilk. Upon the trial the defen- 
dant was found not guilty as to lot No. 20, and guilty as to lot No. 
19. A motion made by the plaintiff for a new trial was overruled, 
and this writ of error was prosecuted to reverse the finding and 
judgment of the Court as to the said lot No. 20. 

The plaintiff proved, upon the trial, that David E. A. Strong, one 
of his lessors, was seised in fee of the lot in controversy on the 25th 
of August, 1842. 
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The defendant, to show title in himself, then produced a deed 
from the auditor of Vandcrburg county, conveying said lot to him 
under a sale for taxes. The recitals of this deed, averred that said 
lot was sold on the 6th of Jannarj/, 1846, to one Henry /. Hart for 
15 dollars and 50 cents, that being the amount due on certain lots 
or tracts of land returned delinquent, in the name of D. E. A. 
Strong, for the years 1844 and 1845, and that a certificate of pur- 
chase had been given by the county auditor to said Hart^ which ccr* 
tificate had been duly assigned to Flagler, &c. 

The plaintiff then endeavored to impeach this deed, by evidence, 
introduced to show that the lot was not advertised and sold, at the 
time, and in the manner required by law, in cases of sales of lands 
for the payment of taxes, and that, consequently, no title passed to 
the purchaser by the auditor's deed. One of the alleged irregular- 
ities in the proceedings was, that the list of delinquent lands and 
notice of sale, was not published at the time designated by the 
statute. 

The 89th section of chapter 12, R. S. p. 224, provides that the 
county auditor shall, on the first day of October, annually, make out 
and record a list of all lands returned 07 rem^uning delinquent for 
the non-payment of taxes, and by the 90th section of the same chap* 
ter, the same ofiicer is required to cause a copy of such list to be 
immediately published for four weeks successively, once in each 
week, in some newspaper having general circulation in his county, 
if any there be, or otherwise, by three copies posted up in public 
places in each township in his county, to which shall be attached, 
and in like manner published, a notice that so much of said lands 
as may be necessary to discharge the taxes with the interest and 
charges due thereon, will be sold at public auction at the court 
house in such county, on the first Monday in January next there- 
after. 

It appeared, that in this case, the publication of the copy of the 
delinquent list, and the notice of sale thus required, was not made 
until the 20th of November, 1845, when said list and notice of sale 
of lands returned and remaining delinquent for that year, including 
the lot in controversy, was, for the first time, published in the 
^^EvansviUe Joumal^^ of that date. In this first publication, in con- 
sequence of a typographical error, two of the lots assessed to StroTig, 
neither of which, however, was the lot in controversy, were misde- 
iscribed. The error was afterwards corrected, and a correct list, 
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with the notice of sale was published on the 27th of November, and 
on the 4th, 11th and 17th of December. 

Baker, for the appellant, maintained that the sale for taxes was 
void. 

A. L, Robinson 6p Jones, contra. 

Smith, J. — ^** It is contended by the appellee, that the publication 
made was a substantial compliance with the requirements of the 
statute, such publication having, in iact, been made four successive 
weeks before the day of sale. His counsel say, in support of this 
position, that the object of advertising is to bring bidders to the sale, 
and that this purpose is better accomplished by a notice published 
shortly before the day of sale, than by one published a longer time 
in advance. But it is not our province to determine at what time 
such a publication should be made, so as best to answer the purpo- 
ses for which such notices are usually given; — we have simply to 
decide whether the publication was, in this instance, made at the 
time required by the existing statute on the subject. Besides, it 
may be said, that one object of the publication is to give notice to 
the owners of lands returned delinquent, that such lands will be sold 
unless the taxes should be paid before a certain day. The statute 
requires such publication to be made immediately after the first day 
of October, and giving the words used their ordinary sense and 
meaning, we can come to no other conclusion, than that the legisla- 
ture meant to say the list and notice should be published as soon 
after that day, as such publication could reasonably be effected. 
The statute does not say the publication shall be made four weeks 
before the day of sale, but it is peremptory that it shall be made 
immediately after the first day of October. We think, therefore, 
that a publication made, as in this case, fifty days after the time re- 
quired, no reason having been shown for the delay, was not a com- 
pliance with the statute, and that the sale of the lot in controversy 
under the notice thus given, was, consequently, void." 

Judgment reversed, &c. 
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Wellman and Others t;. Hickbox. 

Vendor ijn> Purchaser. — A conveyance of land which is, at the time, in the actual poeees- 
aion of a third penon claiming under a title adverse to that of the grantor, is void, as an act 
of maintenance. 

The possession of such third person will not he the less adverse because he was liolding under 
a former conveyance of the same grantor. 

Upon a bill Gled to have such void conveyance set aside, the decree should not vest the land 
in the complainant, but should set aside the conveyance and leave the parties in the situa- 
tion they would have occupied if the conveyance had not be^n made. 

ERROR to the Boone Circuit Court. 

Hickson filed a bill in chancery against WcUman^ Matthew and In- 
graham LUdey and the President and Directors of the Madison and In- 
dianapolis Rail Road Company, The object of the bill was to have 
certain conveyances of real estate, which had been executed by 
Wdlman to the Littles, and by the latter to said President and Dircc- 
tors, set aside. The bill was taken as confessed against Wellman. 
The other defendants answered! A decree was rendered setting 
aside said conveyances and vesting the fee simple of the land in 
the complainant, &c. 

The facts were as follows: 

Wellman purchased the land in dispute from the United States in 
1833. He paid for it at the Land Office and received a certificate 
of purchase. In 1834, Wellman conveyed the land by a warranty 
deed to one Caster. In April, 1835, a patent from the United States 
was issued to Wellman. In August, 1835, Caster conveyed the land 
by a warranty deed to the complainant. In the fall of 1835, the 
complainant entered into possession of the land thus conveyed to 
him, and had resided upon it ever since, claiming ownership and 
making valuable improvements. In August, 1839, Wellman conveyed 
the land to said Littles by warranty deed, and the Littles conveyed 
the same afterwards to the President and Directors of the Rail Road 
Company. The deed from Wellman to Caster was recorded, but not 
in time, and not until after the deed from Wellman to the Littles was 
recorded. The deed from Caster to the complainant was recorded 
in December, 1836. The time when the deed to said President and 
Directors was executed did not appear. 

Brown ^ Porter, for the plaintiffs in error. 
0*Neal, contra. 

Blackfoed, J. — ^^ We are of opinion that, upon the facts, the com- 
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plainant is entitled to a decree. The complainanf s possession un- 
der his conveyance from Cosier^ was adverse to the title, whatever it 
might be, of WeUman^ when he conveyed to the Utiles^ and of the 
latter when they conveyed to said President and Directors. The 
circam«tance that Caster held under a conveyance from Wdbnan 
can make no difference ; for had the complainant's possession been 
under an unrecorded conveyance fit>m Wdlman^ his possession 
ft ould not have been, on that account, the less adverse to WdbrunCs 
title. In such cases there is no tenancy; but on the contrary, the 
grantee's possession is hostile to any title which the granted may 
aftenvards set up to the land conveyed. Sumner v. StcphcnSy 6 Met- 
calf, 337. According to the common law, which, on the subject, is 
in iorce here, every grant of land except as a release, is void as an 
act of maintenance, if, at the time, the lands are in the actual pos- 
session of another person, claiming under a title adverse to that of 
the grantor. 4 Kent, 446. It follows that the conveyances now be- 
fore us, which were executed during the complainant's adverse pos- 
session, namely, the conveyance from WcUman to the Littks, and 
that from the latter to the said President and Directors^ are void as 
respects the complainant, and were rightly set aside by the Circuit 
Court. But that part of the decree which vests the fee simple of 
the land in the complainant is erroneous." 

The decree so far as it set aside the aforesaid conveyances, and 
t(0 far as it was for costs was affirmed. The residue of the decree 
was reversed. 



BousER V. TuE State. 

Indictment. — ^The eelUnc; beer, ^.^ to constitute an indictable offence under the act for the 
protection of religious asBemblies, must be at a booth, dLC, brought, maintained, &c., withio 
the prohibited distance. 

An indictment need only negative exceptions contained in the section of the act on which it 
is based. 

ERROR to the Madison Circuit Court. 

The following indictment was found against the defendant in this 
case. 

** The grand jurors for the said State of Indiana, upon their oath 
prciscnt, that Micliacl Bouser, late of said county, on the 20th day o 
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August^ 1847, at said county of Madison^ a certain collection of a 
portion of the citizens of the said State of Indiana^ then and there 
being collected together for public worship, did then and there with- 
in less than two miles of said collection, to wit, within one half mile 
of said collection of citizens as aforesaid, vend and sell beer, to wit, 
one quart, to one James KimUe^ at and for the sum of six cents, con- 
trary," (fee. 

A motion to quash the indictment was overruled and a fine was 
adjudged against the defendant. 

Qimrles^ for the plaintiff in error. 
Lcmder^ contra. 

Per Curiam, — ^^ The indictment should have been quashed. It 
charges no offence. It is founded on the first section of the ^Act 
for the better protection of religious assemblies,' passed in 1837. 
Acts of 1837, p. 58. But by that act, the selling to constitute an 
offence, must be at a ^ booth, tent, wagon, huckster shop, or other 
place erected, brought, kept, continued, or maintained within the dis- 
tance aforesaid.' It is said the indictment is also bad because it 
does not negative the exception contained in the second section of 
said act. We think not. The indictment need only negative ex- 
ceptions contained in the section upon which it is based. See 1 
Chit. Cr. Law, 283." 

Judgment reversed, &c. 
52 
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AMENDMENT. 
See bmciMnn 6. Rmoao 3. 

nwlo by aliikiiur oul 
if the panieew— Ibjbr 

APPEAL. 
&e Bom 3. 
I. An appnil from ui iirtiil for dotnegn, nn- 
det the charter of the WUte Waltr ValUy 
Caiwl CmpsHjr, musl be ttksn to the Circuit 
Court vf the county in which ths land iap 
ed ia sitiutnL— Panbr ' ■•— '— 



of the peaoe, insy be permitted bj 
cuilCwmiobe taken after the eipinitta 
ctf IhirCT dafa; and whaathsrsciHiddoaa w 
■bow for what esuaa die p«nniwiim « 



&c., V. Oark. 

3. Appeals from ordan of board* of county 
commiMtooen to open roada— how tried in 
the Circuit ConrB.— JtflbiH r. Hardaty. 53 

A. An affldBTit, made in the Circuit Coort, to 
proenie an Older uitbMiaiiia an appeal to be 
taken from the jndcment m a juatice of the 
prace after the expiraCian of thirty days, 
Hdd, ioBufficient, in Dot abowu^ a eoae 
widiin ths atatute on that aobjecL— TApiku 
l.Lita^uU. 236 

ASSIGNMENT. 

1. Fm Iba bmafit of ondilon void if than la 



a aacret tnnt for the benefit of the aarignor. 
Should give exclusive poaaeaaion of peiaooal 
properl}' to the amgneej— Declarations of 
the assignor after the aaeignmentj— Haj be 
void though the creditors were not cognuant 
of the fraudulent intent <rf the aseigiiar.— 

3. An open, nnasttled book account for sooda 

aold, owuiot be aaaigped ao a* to enable the 

BsoKnee to bus the debtor for it in ids own 

name— iVniwn t. Vltkaj. 363 

ATTACHMENT. 



1. The proper putiaa to be made in ptooeed- 
ioga in attachment uainat boat* — how jndc- 
m«nl should be rendeied— bow auch a suit 
stands when the judgment of > jnatica ia 
rsTeraedon certitnut by the Circnit Conrt. 
-SroyAMtv. " 



ment after the w 

Stmpttr T. ITibn. e» 

3. Judgmeala in atlMhmant are not impe«eh> 

aUe GpUaterally ibr infbrauUtiaa in the intt 



though 



the attaching etaditor be 



paid, if Iba 



ATTORNET. 
» CovTuei 3. EnmnM 10. Huu« Co>- 



BAILMENT. 
A bailee of goods for > particular pcopoae, haa 



such purpoHe ; and a sale by inch bailae. 
though to a ioiujbie purchaser, without jto- 
tice, will be void.—Ingenell ^ Boudi t. Em- 
memm. rt 

BANitRUPTCr. 
Set LiEK 4. Ettdewx 13. 
I. A plea that the defendant had been dis- 
charged aa a voluntary banjuupt, should 
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ehow that the debt sued for wm not within 
the eiceptions of the bankrupt act, or was 
not incuned in a fiduciary capacity. — Jordan 
▼. Gatewood, 82 

2. A discharge in bankruptcy is no bar to an 
action brought by one co-eui«ty against 
another for contribution, when the entire 
debt of the principal for which the parties 
were bound as sureties, was paid by the 

Slaintiff after such discharge of tlie defen- 
ant— 2>Mnn ▼. Sparki. 219 

BILLS. 

See Notes and Bills. 

BOND. 

See ATTACHMEirr 2. Comtract 10. Dam- 

AGES 3, 4. EXECUTOBS AND ADMIinSTBA- 
TORS 2. SHERlfF 1, 2. TiTLE BOND. 

1. An action on the official bMxi of a sherifi^ 
may be maintained by an execution defen- 
dant for damages, sustained by a wrongful 
sacrifice of his proper^. Breaches assigned, 
in this case, held sufficient A plea of ncn 
damnijicatMi held inadmissible.— TAe State 
ex rel. Grimes v. Gretkam, 94 

2. The efiect of striking out the names of 
some of the sureties upon official bonds, and 
subetitutinff new naipes for the purpose of 
releasingtbe sureties whose names are thus 
stricken out, upon the liability of the obli- 
eors.— 2^ StaU ex rel. dtc., ▼. Van PelL 

118 

3. To an action on an appeal bond, a plea that 
the bond was adjudged insufficient and that 
the appeal was therefore dismissed, held 
bad.— ^vif y. Sturgis. 139 

4. A plea that the defendant had not broken 
his covenant in manner and form, &c., is 
good, outgeneral demurrer, as a substantial 
denial of the breach. 

A plea that the bond was executed under 
a mistaken impression as to its legal efiect, 
is bad. 

The defendant cannot set up, as a defence, 
that the contract was different from that 
stated in the bond. 

A plea of leaye and license not alleged to 
haye Men giyen by deed, is bad, — ^the coy- 
enant being under seal. 

A stipulated sum will be regarded as li- 
quidated damages— when?— iaiUer y. El- 
fwU. 267 

5. A deliyery bond is nM inyalid because it 
does not contain a condition, that the execu- 
tion defendant may sell the goods levied on 
at private sale. 

m a suit upon such bond the damages 
given by the statute should not be assessiBd 
upon the amount of the costs. — Patienon v. 
Brown, 288 

6. If oyer of the bond is obtair ad, and it is set 
out m the defendants plea, the bond so set 
out becomes a part of^ the declaration, and 
a variance between it and that previously de- 
scribed in the declaration, cannot be taken 
advantage of. 

But when non est factum was pleaded 
without oyer, and a bond signed by Stephen 



H, CdmMy was produced on the trial to sus- 
tain a declaration on a bond alleged to have 
been made by Stephen S. Cclms: — HtM^ that 
the variance was fatal. — The State ex rel. 
dLC., v. Geddee, 290 

7. A school commissioner, elected under the 
act of 1831. which provided that he should 
hold his office for three years and until his 
successor was elected and qualified, might, 
if there had been no change m the law, have 
held his office for an indefinite period after 
the expiration of three years if no successor 
was elected and qualifi^, and the sureties 
on Ins bond would have been liable for his 
acts during such indefinite period. 

The act of 1833, repealed the act of 1831, 
and limited the terms of school commission- 
ers, elected under the act last mentioned, to 
the precise periods for wMch they were elect- 
ed, and their sureties are not liable for acts 
done afterwards, though no successors were 
elected and qualified. — Ttdey and Others v. 
The State ex rel. Smith, 299 

8. One of two obligees cannot assign his inter- 
est separately so that his assignee and the 
other obligee vrill be the. legal holders of the 
bond.— .B^ v. Hobnee, 318 

9. A county treasurer, being elected for three 
years and until hie succeseor is elected and 
qwdifiedy may hold over for an indefinite pe- 
riod if jio successor is elected and qualified. 

An averment in the declaration that^tbe 
treasurer continued in office until a certain 
period beyond three years, is equivalent to 
an averment that no successor was elected 
until after that period. 

In an action on the bond of such treasur- 
er, a breach alleging that the treasurer had 
money in his hands belonging to the county, 
&c.} which he failed and refused to pay over 
to his successor, is sufficient — The State ei 
rel. dtc., v. S^9ear$, 360 

C. 

CHANCERY. 

See EvniEircB 5. Mortoage. Practice in 
Chancert. Public Lamis 3. Vendor and 
Purchases 3. 

1. The failure of the obligor of a bond to per- 
form the conditions, is no ^und for the in- 
terposition of a court of equity to cancel suoh 
bond,— Shoup v. Cook, 29 

2. A contract, in this case, held usurious.^ 
Campbell v. Campbell, 137 

3. A deed conveying all the j^operty of a 
father to his son in consideration of a con* 
tract by the son to support the father, the 
latter being largely indebted at the time, and 
such indebtedness being known to the form- 
er, will be set aside on a bill filed by the 
creditors. — Tyner v. Somerville, 149 

4. When a bill of interpleader will lie. It 
must be for the same debt Such a bill will 
not lie in behalf of a tenant against his land- 
lord. — Crane v. Buntrager. 156 

5. An assignee of the vendee of an equitable 
right to a conveyance of a tract of land, the 
vendor not being privy to the contract of as* 
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eignmcnt, can only ask to be substituted in 
the place of bis assignor to demand a deed, 
and if the assignor nad not perfonned his 
part of the contract, and therefore, could not 
demand a deed, neither can his assignee. — 
EUiott V. LevDoUen. 284 

CONSTITUTIONAL LAW. 

1. The right to take private property for public 
uses, without compensation having been pre- 
viously made. 

The mode of making compensation must 
be prescribed by the le^slature. 

The treasuries of incorporated towns and 
cities must be regarded, ordinarily, as suffi- 
cient security for damages which may be 
Kustained by the exercise of their corporate 
powers. — McCormick v. The Town iff' La- 
jayetle. 83 

2. State laws prescribing the mode by which 
persons claiming the right to the services of 
tiigitives from labor, escaping trom other 
States, shall proceed in arrestuig such fugi- 
tives, are unconstitutional and void. — Graven 
V. The State, 258 

CONTEMPT. 

See Habeas Corpus 1. 

CONTRACT. 

See Notes and Bills «. Damages 2. Ex- 
ecution 2. Parties. Statutes of Limita- 
tions. 

1. A parol contract for the sale of land is void, 
at law, notwithstanding possession taken, 
part payment made, &c.; and the money 

Caid on such a contract may be recovered 
ack. — Sailors v. Gambril. 82 

2. An action of debt cannot be maintained, 
upon the contract, for services rendered by 
an attorney, the attorney having died before 
the services were fully rendered. — Coe v. 
Smith. as 

3. Upon a contract for furnishing goods — 
when a demand of the goods is necessary — 
the place of delivery. — Mountioy v. Adair. 

% 

4. A specific performance of a contract for the 
sale of lana, will not be decreed unless the 
purchaser has performed his part of the con- 
tract — CastlcmafCi Heirs v. Harrises Heirs. 

125 

5. In an action for the value of labor, contract- 
ed to be paid for in trade^ a demand of such 
payment before brinsins suit, necessary — 
w'aeni—Frazee v. McChord, 143 

6. An a^ement to forbear to sue on a note 
for a limited time is no bar to a suit — Clark 
v. SneUing. 201 

7. A contract for a quart of whiskey to be 
drawn from a vessel containing a larger 
quantity, is not complete and the right of 
proi^erty does not pass to the purchaser until 
tlie quantity contracted for is separated from 
the mass. — Murphy v. The Slate. 261 

8. The plaintifi' having contracted to plaister 
a house for a certain specified price, had not 
finished, nor shown a sufficient reason for 



not finishing the whole^ and was, therefore, 
not entitled to recover for the work done. — 
Forkner v. Furt. Tib 

9. For labor performed not pursuant to the con- 
tract, there can lie no recovery under the 
contract— TAe State v. Beard, 270 

10. A common cArricr may maintain an ac- 
tion, for a breach of a contract made by 
him, with the master of a canal boat, for 
the transportation and delivery of freight. 
Where a receipt Was given by tne defendant 
for certain quantities of merchandize, held 
that the plaintiff might show by parol evi- 
dence, that it was given as captain of a ca- 
nal boat, and that said merchandize was to 
be canied upon his boat — V^'ard v. Seinour. 

325 

11. In an action of covenant, for damages for 
the failure to convey real estate accoruing to 
the covenant, it may be alleged in the de- 
claration as a sufficient excuse for not hav- 
ing demanded a deed or tendered the pur- 
chase money, on the day named, that the 
covenantor had no title. 

The defendants covenanted to convey to 
the plaintiff, on payment of the purchase 
money, 200 acres of land to be selected by 
the defendants from lands owned by them 
in a particular township. The declaration 
alleged that they did select the lands (dc- 
scrioing them), out did not convey. Ileld^ 
that the declaration was not objectionable 
under the statute of frauds, in not showing 
that the lands were particularly debignated 
in writing under sealy and that tne particular 
land selected might be shown upon the trial, 
by written, if not oral evidence. — Carpenter 
V. Lockhart. 826 

12. In an action for the breach of a written 
contract to deliver a boat laden witli com 
on its arrival at New Orleans^ the com hav- 
ing been lost by the sinking of the boat be- 
fore it left the Wabash river, the defendant 
introduced oral evidence to show that the 
property had been delivered to the plaintiff' 
at the time the written contract was made, 
and the Court instructed the jury that the 
case turned upon the question whether there 
had been such a delivery or not Hetd^ that 
if such evidence was admissible, under the 
circumstances of the case, the question thus 
raised was a question of fact for the jury to 
determine, and the defendant had no reason 
to complain of the instruction. — French v. 
Crane. 341 

CORPORATIONS. 

See Constitutional Law. 

1. The corporation of the town of Lawrenre' 
hurg was empowered by the act of the 4th 
of januaty^ 1844, to execute a bond condi- 
tioned to fit up and repair certain buildlngsi. 
— The State ex rel. &c., v. Callahan. 72 

2. Liability of corporations for the negligence 
or unskilfulness of their agents. When the 
authority given to such agents may be prov- 
ed by parol. — Moss v. The City of Madi- 
son. 98 

8. Strangers as well as citizens are bound by 



curpontiona. — Homej t. SIniii. 
COSTS. 
Sa Eimoa 3. 

1. CoosreniaDBl Umaitdft are not lUb)« for 
ciuM.— /sAoMtrm/i, tUi-, V. Ctark. il 

2. Tbacaataofafonnm-ndttgainMllwmtker 



uppotile portj, the proiiBiaiM of f 

»46, eh. 40, K. S.. raepActing the tuMion ol 

4. A molion to t>i dockat feea oremilgd.— 

Calverl v. Maiipiaix. 86 

6. In ■ suit apon a delivcnr boitd damign 

■bould not bs aaaated oo the Hnauiit of Uw 



6. In an ictioa befara & juatice o{ the paaca, 
Uie dslendiinl obtniixid a judEimnl againit 
UiB pla-ntifrror 9 ilotlan andSdcents. Tha 
plaintiff appunliid to iba Circuit Court, and 
there ubtaiiied a judgment s(>inal tbe de- 
lenilnnl for ona c»Dt and the casta. IIM, 



-Walerk 



a the iudgment 



Set Brnrnms 4. Fxicikx 1. 
DESCENT. 
Conalnictioo of lome of the prorieiMN of tba 
alatDte of lB38.~CwHu'ivlaa> v. Doe. 34 
DlSTEIBirnON OF ESTATES OF DE- 
CEDENTS, 
lie widow mnat claim Ibe ISO doUat* of no- 
pertjr allowed her by tha statute, out of^tha 
penioiial pcopoitr.— Jcl^ v. Blliaa. 33 

DIVORCE. 
See DowEK 1, 3. 

DOWER. 
See Ei£coTiOK 5. 



2. The guardian of certsiii muion obtained ai 
oidei of the Probate Cuiut to aelt the landi 



, ^_ a tbera reduced more than five 

dollura. be is entitled to a jud(^eal for the 

Costa mula both before iba juaiice and in 

the Circuit Court.— Pa% v. iltmn. 399 

COVENANT. 

See Vekdob utD PuRciuan 1. Etidehci 3. 



1. Damagea Tor private property taken forpub- 

lic u>e», bow aasewed.— Trimito ». IPf W. 
Vallcii Canat Cumpa»y. 

2. The roetnur " 

a ciintract tc ,-j — 

bran, is the value of the flour and btan 
which should have been paid, and not the 
uriOH or value of the wheat delivered. — Lh- 
cat V. IlcaloH. 184 

3. When a stipulated rum, specified in a bond, 
<vil! be regarded as liquidated daiaageH. — 
:ylilUr V. Saiotl. 267 

4. When an aBraKment contains various allp- 
ulniiana of different decrees of impurtance, 
the dnmngea tor the broach of some ot 
which would be certain and of otheia un- 
certain, and ■ large aunt is expressed in the 
Dgroement aa payuble on the breacli of any 
of the alipulationa.Bucbsum Li tobe regard- 
cd n* a /wNaJfy and not aa li</aulalni dam- 
aget, lliough it be slated in the agreemenl to 
be payable an the breach of any of aaid stip- 
ulations as liiuidated damasca and ml aa a 
foatitj^CarpenUr v. LaeHarl. 326 



widow of said ancestor concuiriiw in tbe 
application tor the Oldet of sale, bbe waa 
•Iso pneent at the aale, aeqniesciiig therein, 
and received a prDtmiian of the purchase 
money, in eommntation (rf' her right of dow- 
er. //<U, that she wag estoppedbomafier- 
wanti aeuinit op a claim of dower againet 
thepurchaser.-£!/u V. iM<l^. 354 

3. Upon a divorce being grantei 

cadiin nf the wife, fm ute mis 

husband, the Court, under the at ^ ._ 

■hat subject, has no power to divest (ha wits 
of her nghi of dower in lands of tbe hna* 
band, by Eranlinic ber allmonr >* lie» of 
dower.— £a«(JI v. .^BtMlI. 3S6 

4. Under the Revised Sututei of 1B38, when 
a. deed oi cfmveyance was made, and a 
morUage executed on Iba same day by the 
purchaaer to the vendm-, to aecurs the pay- 
ment of a part of the porchaie money, tha 
aetsin ol the poichaMT w*a not atiffident to 
entitle his widow to daim dower in the 



EJECTMENT. 
f the lessor of the plaintiff claims under s 
aherifr'a sale, hia tide relates back to ttia 
date of Iba judgment, and il cannot be aaiJ 
thai a demise, staled in the declaration la 
b« anterior to the date of the sheriffs deed, 
is, iheroforc, laid before tbe connnencemenl 
ot bis tide. 

If the leaser of the plaintiff eetablishets 
prima facia claim to the whole of the pia- 
miBBa, and a valid defence is ivoved aa lo a 
put, the plaintill' ahould rscover thai pan 
to which no defence was made out.— iw*. 



1. A writof eiTOt does not lie from this Contt 
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to a jodffment recovered by the city of New 
.^Aonv, before a justice of the peace, for the 
violation of a by4aw prohibiting the sale of 
spirituouB liquors witnout license, when the 
amount recovered was only ten dollars. — 
JBogart V. 2he City of New Albany. 38 

2. A writ of error does not lie from an order 
to tax costs upon the continuance of a cause, 
no furtherproceedings being shown by the 
record.— 2%0 State ex rel., &c., v. Ditgan. 

346 

ESTOPPEL. 

See DowsR 2, Pubug Lands>2. Yendob, and 
Pdrchaser 8. 

To make recitals in a deed operate as an es- 
toppel, it should be shown that the grantee 
came into poesession under the deed or was 
in some way connected with it. — Goodwin 
V. Doe, 126 

EVANSVILLE. 

Comtmction of the specifications annexed to 
the plat of Nc Gary^s EInlaisement of Evant' 
ville, as to the size of the oquares. — Rowley 
V. Doe, 335 

EVIDENCE. 

See AsaamntssT 1. Bond 6. Contract 9, 10, 
11. ExsconoN 4. Notes and Bills 7, 11. 
Peacticb 3, 4. pRAcncB IN Cbancert 7. 
PuBuc Lands. Replevin 1. Slander. 

1. If evidence, introduced as rebutting testi- 
mony, is objected to as oriffinai and not re- 
buttmg, the record should (usclose the state- 
ments of the witnesses, in order to enable 
this Court to determine what was the nature 
of the testimony given, or what influence it 
could have had upon the jury, if any. 

The same rule is apjjilicaole, when ex* 
tracts read from the works of learned or sci- 
entific authors are objected to.— Jbnef v. 
Doe, 47 

2. When a witness is objected to on the ground 
of incompetency, such ground of objection 
must be pointed out to the court, or the 
overruling of the objection cannot be assign- 
ed for error.— Tl^tte Water Valley Canal 
Co, V. Dow, 62 

3. In an action to recover rent due on a lease 
of a ferry, &c., the defence set up was an 
eviction firom the leased premises,— AeU that 
the facta did not sustain the defence. — Huff" 
V. Walker. 134 

4. The proof required to authorise depositions 
taken in a former suit between the samepar- 
ties, to be used on a second trials — Wkit' 
comb V. Stewart, 135 

5. The answer of the complainant to a cross 
bill filed by adult defendants, stating the 
consideration of a note, to secure which, a 
mortgage had been jgiven, is not evidence 
against the infant defendants. — Camjpbdl v. 
CamjML 137 

6. The same evidence admissible under a plea 
(^ Uberum ienementum^ is admissible under 
the general VBBVUB,~-Fairfield v. Brwoning, 

141 



7. Statements of a witness relative to a re- 
ceipt in writing. — The State v. Daily. 153 

8. A note drawn payable to partners by their 
individual names and endorsed bv one of the 
partners by the firm name, may oe ^ven in 
evidence, under a plea of non assignment^ 
without further proof that the other partner 
authorised the endorsement — Mick v. How- 
ard. 160 

9. When one of two defendants may be called 
as a witness by the plaintifil — Kinoaid v. 
Purcdl, 164 

10. Oral evidence to show that an attorney in 
fact was authorised to execute a mortgage, 
such authority not being given in the written 
instrument, isinadmissiDle. — Beeves y. Bald' 
torn. 170 

11. To sustain a declaration on a contract al- 
leged to have been made by the defendants 
with Dundas^ jL«iotf, Jones^ PiUfdd, and 
Howell^ an Mosement in writing was pro- 
duced, signed, *^T. iur&y, scent of James 
Dundas imd others.^ Hdd^ that this writ- 
ing alone, did not sufficiently prove the con- 
tract declared upon. — Warden v. Dundas, 

209 

12. One of several joint makers of a note, who 
had obtained a ciischarge in bankruptcy af- 
ter the note became due, but had not releas- 
ed to his assignee his claim to surplus and 
allowance, and it was not shown that the 
proceedings in bankruptcy had been finally 
cloeed, held incompetent, on the ground of 
interest, to prove, on behalf of the other 
joint makers, in a suit upon the note, that 
the note had been fraudulently obtained by 
the plaintifi*. — The Madison Insurance Co, 
Y. MitcheU, 228 

13. The recitals contained in the preamble 
of a private statute, may be prima facia 
evidence, as between the person for whose 
benefit the act was passed and the State, 
but they are not conclusive evidence of the 
facts so recited.— TIbe State v. Beard, 276 

14. The interest of a witness is hostile to the 
party b]r whom he is called, when, in the 
event of the success of the opposite party he 
could not be liable to a greater amount Uian 
320 doUars, and in the event of the success 
of the party by whom he was called, he 
would be liable to pay 500 dollars,— ana his 
testimony cannot be objected to in such 
case, on the sooro of his interest— £Btott v. 
Lewallen, 284 

15. The execution of a bond mav be proved by 
proof of the handwrituig of the subscribing 
witnesses, after establishing a presumption 
that such witnesses reside out of the State. 
—Gordon v. Miller, 297 

16. In attachment for a debt founded on the 
endorsement of a note, under the plea of the 
general issue the execution of the note need 
not be proved. 

If evidence is objected to. the cause of ob- 
jection must be stated. — Jaamilton v. Pier- 
son, 336 

17. A note, given by the defendant to the 
plaintifi^ JBjnima facia evidence of a settle- 
ment at the time of its date, and in a suit 
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npon the note, a plea of set-ofT being filed, 
the defendant should not have Jud^nent for 
items of indebtedness by the nfaintitf which 
accrued prior to the date of the note, with- 
out evidence to remove the presumption of 
settlement. — CampbdVs Administrator v. 
Hays. 355^ 

]8. Short notes taken during the trial, imper- 
fectly stating the testimony of the witnesses 
in abbreviatixl words and phrases, cannot 
be regarded as a statement of all the evi- 
dence given.— il/or^an v. Trimble. 366 

EXECUTION. 

See Bond 5. Lien 1. Pritilb&e. 

1. If an execution defendant, after the rendi- 
tion of the judgment and before the issuing 
of the execution, firaudulently convejrs all 
his property to a third person, and a portion 
of said property be afterwards levied upon 
to satisfy the execution, the execution defen- 
dant cannot maintain trover Qgainst the offi- 
cer and the execution plaintin, for said pro- 
perty so levied upon, on the ground that he 
nad claimed said property as exempt from 
execution under the statute so exempting 
one hundred and twenty-five dollars^ worth 
of property. — Mandhve v. Burton. 3 

•2. A sale of land in violation of the appraise- 
ment law in force, is void, though the pur- 
chaser have no express notice ol such viola- 
tion. 

Effect of the appraisement laws upon con- 
tracts made in other states.— ^I>oe v. Collins. 

58 

3. An execution when unexpired, may be deliv- 
ered by a constable ^oing out of omce to his 
successor. — A growing crop sold by the ex- 
ecution defendant, by ^arol, before the ex- 
ecution issued, not subject to it. — Northern 
v. The State. 71 

4. The discharge, with the plaintiff^s con- 
sent, of a defendant in custody on a ca. «a., 
operates as a satisfaction of the judgment 

Where aft^r a defendant had been so dis- 
charged, Vifi.fa. was issued, and, on motion 
of the defendant, the Circuit Court ordered 
on entry of satisfaction of the judgment to 
be made upon the record, the motion having 
been submitted upon affidavits filed by both 
parties, and the evidence afforded by the re- 
cords of the Court; — Hdd. that the proceed- 
ings could not be objected to because affi- 
davits were received as testimony, no objec- 
tion of that kind having been made in the 
Circuit Court, and the material fac^s not be- 
ing controverted.. — Wakeman v. Jones, 308 

5. A writ oi fieri facicLs^ having been levied on 
a dower estate of the defendant, was set 
aside on the ground that the defendant had 
personal property which had not been de 
manded. Afterwards a venditioni exponas 
was issued directing a sale of the dower es- 
tate, but before sale the defendant died. 
Hdd, that no lien had been act^uired upon 
the personal property. — James v. Afiderson. 

394 

6. An officer levying on personal property, 
may intrust such property to the care of a 



servant or agent, and may make the execu- 
tion defendant an agent for fthat purpose, 
and in such case, the officer is responsible 
for the use of ordinary diligence in its pre- 
servation.— TAe State ex rel. Bementy. Nel- 
son. 401 

EXECUTORS AND ADMINISTRATORS. 

See Landlord and ']''enant. 

1. On a petition b v an administrator for an or- 
der to sell real estate tor the payment of 
debts, the court should not order all the lands 
of the intestate to be sold, if a sufficient 
amount can be raised by the sale of a part 
without injury to the residue. — Black v. 
Meek. 131 

2. May give bond to enjoin a judgment at law 
against their intestates. — Os6om v. Ellis. 

338 

3. In a suit by an administrator de bonis non 
upon a note payable to a former administra- 
tor, it will be presumed after a trial upon the 
general issue and judgment for the piaintifT, 
that the note was proved to belong to the 
estate of the intestate. — Williams v. WU- 
liams. 339 

4. The statute authorising an administrator to 
cite any previous administrator of the same 
estate to account on oath for the assets in 
his hands, does not authorise a compulsory 
order in favor of such previous admimstra- 
tor aeainst his successor, for a balance or 
debt due by the estate to such previous ad- 
ministrator.— i^ey v. WeddM. 362 

5. An executor may maintain a suit upon 
notes payable to his testator, and securea by 
a mortgage, though such notes and mort- 
gage may have b^n specifically bequeath- 
ed. 

Before anjr legatee of personal property is 
entitled to his ^acy, he must have the as- 
sent of the executor. — Crysi y. Cryst 370 

6. The heirs of an intestate, whose real estate 
has been sold by an administrator, under an 
order of a Probate Court, and purchased by 
himself, have the right, upon application in 
a reasonable time, to have such sale set 
aside. — Shaw v. Swift. 396 

F. 

FICTITIOUS SUITS. 

See Jurisdiction 2. 

FORMER RECOVERY. 

See Scire Facias 3. 

FRAUDULENT CONVEYANCES. 

See Assignment. Chancery 3. Vendor akd 
Purchaser 6. 

1. A deed must be founded upon a valuable 
consideration and must also be bonafide^ to 
be valid as against existing creditors. 

A transfer of property held fraudulent, nn* 
der the circumstances disclosed in Uus case. 
— Basey v. Daniel ^ 

2. A sale of property, either real or jwrniialt 
and though for an 8de<^uat8 oonsideratiofk 
if made with intent to hinder or delay cifsili* 



ton in tba coUsclion of their debts, or dim- 
■gea about lo be recovared, and tKe vendee 
have notice of auch intent, is fiuidulent as 

agaiiHt auch crediton.— Jainwn v. Brandit, 
2Ss 

FUGITIVE SLAVEa 

iSeb COHErnnrnoHu. Liw 3. 



GUARDIAN AND WARD. 
L In a anit igunal a suardiui for a. penonal 

uudertaking, the ^udi^ent, if any ia war- 
ranted by the evidence, ahould be afiuaal 
faim pereonally. 

Ia proaJ That the pliiintiff boarded imd 
lodged the wards as members of hia family, 
they petlonning serviceB, without other evi- 

boarding, &,c., jim™ f— Clark v. Ca^er. 150 
a. A Buit may be brought by a ward on the 
bond of hta guiLrdieft, without having &rBt 
sued llie guaraian aeparalelf . 

A setuemenl made bv a guardian aflei 

hia removal, with the Proliale Court, though 

tx parte, will be regarded, prima fma, mr- 

tecL—Tib SUUe ei rel. Stannat v. Strange. 

ffi7 

H. 

HABEAS CORPUS. 



A warrant of commitmBn 

cannot be directed hy a circ 
aheriff of another couatf . — 



I. Win. 



2. The right of the father, in preference to the 
mother, at common law, lo the cuaiody of 
tha children of the marriage. — FartBigloii 
V. Tie Sbite, Stc. ]6a 

HUSBAND AND WIFE. 

Nolea aeeuted by moitgags, given to the hua- 
band for real eaUte irfthe wife aold by hua- 
band and wife, beconiB the ptoperq' of the 
haabaiid and upon hia death paaa lo Ma ex- 
ecutor, though It may have been the inlen- 
tioDBod wiehoftbe wife, at the time of the 
aale, thai the purchase motley ebould be u>- 



90 of other real i 

m entry of aatiafacdoa o 



tiUed tothe pui 
liarself aitd nei 

Id StKb a Ca«D, ■» miny m aaui 

a decree for the foreclomie of the mortgage, 
made by tbe executor in eoneideration of a 
re-eonveyanoe of the mortgaged premisea, 
•iter the death of the bnabanC to the wife, 
ia void aa to peraons having an int«eat in 
itaa due adminunaiioa uf the huaband'a ea- 

An adminialralor de bonis mm may file a 
bill lo liave auch enCry of astiafaction Bet 
aside ; and hie bill will not be dismieeed 
metety because the repreaentadvea of the 
former executor were not made partiea.— 



INDICTMENT. 

1. Retailing amrituoua liquora, without a li- 
cense Irom the ci^ of Nod Albany, ia not an 
ofienee againal the Slate and ia not indictt- 
ble.~A^(T. TluCitfi^NeKAaans. 38 

2. The etatement of the time when the allesed 
olience was commiifd, JMif anfficientin this 
caie.— IV State v. Fajne. T31 

3. Tbe indictment, in this case, charged that 
the defeniknt, being ewom aa a wicoeea, 
took hie corporai oath, &c., and tberefora 
committed peijury. The proof was that the 
oath was taken "with llie up-lifted hand." 
Held, thai the proof was auflicieni to euatain 
the chiasB.—Jadaon v. The Slate. 121 

i. The record ahould show that the indictment 
was found by a grand jury of the proper 
county.— Cldrfe v. The aafc. 161 

5. An indictment for perjury founded upon an 
oath taken before the clerk of a circuit 
court, should ahow that the oath was one 
which the clerk was auiboiised to admima- 
ter.-.SicGragOT- v. The State. 179 

6. An immaterial amendment of an indict- 
ment cannot be complained of. 

It may be charged in an indicDnent for 
eitonion, that the money was obtained 
from a county. — The Stale v. Maart. 316 
In an indictment for permitting a horse to 
be runin a hone race uood a public biidi- 
way, the lermini of the highway need notbe 
alaled.— TAe ^aU v. S^rgett. 340 



thattb 



ih niffident 



tiie property was stated w 
certainly.— ifeiul v. The Stale. 
i. The sallirui beer, &c,, to constitnte an in- 
dictable o^nee imder the act for the pro- 
tection of religious assemblies, must be at a 
beolh, &«., brought, maintained, jcc., within 
the prohibited luataDce. 

An indictmeni need only negative eic^ 
tiona contaiited in the aection of the act on 
which it is based.— Ahwt v. The State. JOB 

INFAMTa 

See pRAcncB m CHunxav. 

INJUNCTION. 

Qeiks of tbe Circuit Courts are not authorised 

to approve of injunction bonds ; such bonds 

most be taken, and a^fKoved, b; the court, 

judge, or jadgee granting the ipjuncciona.^^ 

McGragOT V. T%e Stale. 179 

INSTRUCTIONS. 



. If an eiToneouB instruction has been given, 
the judgment will not be revaraed if an in- 
struction to the oontraiy has also been giv- 
en.— Fairfield v. BTVaming. 141 



3. When the Court hw been 
ik intrucliOM in writiiiB, k veriN 
cuitiititian of the nibMaDce of (he ._ _ 
'- — —McClag J. Tke StPl*. 



J. 
JUDGMENT. 

EKIKUI. Lm 1, 3, 3. 6. PlTaENT 2. 

PiMinna 1. Pucnci at CauKXBX 7. 
coisS. aciuFiau2,3. 

1. The jodsipeDt of • domeatie comt ol 

eral jmudictioo will not be held to 

cauie thetec^doee not atate that notica 
wu liTen toiha defsadaDtB, but it will be 
pnenmed, the coatniy not ainariiiB, thai 
joiiadielkni of iha peraon bad been I^allr 

acquirad, iriwD auch Judgmeillr '~ 

qoeatioiictdlaietaUjr.— AMwr t. 

3. ToaulhorintbaraiiditioDofajodgDMntb]' 
eognorii, theie mnat be an appearance b; 
(ha deleDdant: and auch mrmrtaea muii 
be made b; the defendant in penon or Iw 
his atlonw)> at law dnly aulhoriaed ; and 
an agreement in writiDg, made ont of court, 
anlborimiig the clerk of the court lo enter 
np a judgment, will not Butborise auch judg- 
ment where there baa been no appeannee 
by the detendanL— f emiiHJ t. MeCUofA 
Craig T. Ghu. 27 

3. The court cannot *acate a judgment ren- 
dered at a former term, on a mulian of the 
ittatAuM.— Blair T. SuMtdL aST 

JURISDICTION. 
ht. Juwnci OF tei Fud 1, S. 
Pmuc Luma 3. 
1. The Sopnme Coort haa no juiiadiciion to 
revene or aet aaide a fine, adjudged by a 
Circuit Court againal a wiloeea, tor a con- 
tempt^ZobhKni t. Tie SlaU. 69 

Z Tbe Couna baTe no juriadictiott to take 
cogninnca of ficdiioua aaila. — BrnangUm 

■ of eeDeral 

Action, having juriediciion ot the 

lubiect matter, cannot be impeached, collal- 

:rally, for eiron in the proceedinge agninat 

I who were legally made paruee. — 

d Hainet't teirt t. SniOi. 3S1 



&e JmnMB 



sr 



JUEmCEB OF THE PEACE. 
See ApraiL 1. 



3. A juitement coniened belbre « jiutiee, hi 
favor Ms peiam who waa a brother of the 
joMicB, held not nwL—futninf v. Bvtll. 



LANDLORD AND TENANT. 

n an aetka vptra a note, the defendant nt np 
aa a defence that the note wae Eiven for the 
rent of certain pnmiaes belongmg to the m- 
tate of an inteatata, leaaed to bun by the 
payaa, ai adminiatialor, and that before Ua 
leim «X[dnd, a pwt ot eaid p re m iaea wem 
etdd to pay a debt cf the inleetete. It ap- 
peared, nowerer, that the defendant had oc- 
cn(Md the pnoiiaee to the fidl end of faia 
term, and it waa held that the defence waa 
inanSdent.— Xtf^ y. Seentt. 319 



a Yaaxm am Pncwjnt 1,3. 



held by 
LabotiiL 



In aoch eaae tbe eieentico firet leried will 
be entilled to the fnbrence. — Mkkatlt v. 
Bofi. 100 

2. Efiect of judgmenta againet tbe vendor of 
land, obtained after the contract of aale and 
before conveyeuce, pert of the purcbaae 
nxHwy havhic been paid. 

litme of JtKlsliienla of the United Slalea 
Conrta rendered in thie 8iate.~^Int« v. 
Ilan. IM 

3. A judgment 
the juagment ^^^^ 
—Doe V. CaUidtL 

4. lien of pnioeedinge in attachment inetinii- 
ed before prooeedinsain bankniptcy. — Stafi 
fir V. Mcl&kiM. iIb 

5. LienofBata«equentlyfiledelaimB,in attach- 
ment, on the attached property.— Zuynili- 
ga» V. Doe. IH 

6. The owner irf a tract of land having mort- 
gaged it to A, * jndgnienl waa auljeequenl^ 
obtained asunat mm by B. and atlet the 
judgmeat, lu n^ * aectmd mortgage to C 
iha first niortgage being atill unreeofdeit- 
1'he land wae km unkr the jodgment, lo 
D. who hid notice of the Giet mortgage, and 
who afuiTwarda inNmred an aanCTmenl lo 
him of the second mortgage. StU, ibal 
his claim lo tbe lead waa aubjeel to the in- 
cuinbiance of (he fint mtmgase. — Cmuui- 
iM^t 1^ lit Siming Fmnd'TTwaton. SU 

LUNATICa 
See Pucno m CKiittXR 4, 7. 



MANDAMUS. 

L Wilt of, will not he granted when the party 
anting tai •difieteni leg*) nniedjr.^Uv- 



INDEX. 
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MORTGAGE. 

iSw ElXECDTORS AND AoXUnSTIUTORS 5. HUS- 

BARD AND Wife. Lien 6. Practicb in Chan- 
CERT 3. Taxes 1. Vendor and Pobcbaser 
2, 

1. In a suit to foreclose a mortgage, given by 
replevin bail to secure the payment of the 
judgment, the judgment debfeon or their rep- 
resentatives are necessaiy parties.— ilfi2roy 
V. SlockweO. 19 



Sl The sssignee of a tide bond, assigned to se- 
cure the payment of money advsnced, to 
make sucn security available, should pro- 
ceed as in case of a mortgage.— &Mo»r v. 
JPreewum, 25 

3. A, having mortgaged certain lands to B, 
the latter sold them to C, and gave him a ti- 
tle bond for a conveyance on payment of the 
purchase money;— HeU, that C could not 
file a bill against A to foreclose the mort- 
gage or have it set aside, without having 
mt paid or tendered the purchase money 
due from 1dm to B. 

Whether if he had paid such purchase 
money^ he could have done so, quaref — 
^roiMfttfi^ V. Cb/mier, 296 

4. A mortgage was executed in 1839, and did 
not contain an agreement that the mortgagee 
should have possession. HM^ that the sta- 
tute of 1843, on the subject, applies to mort- 
gages executed before its passage^— /)o0 v. 
Woodward. 321 

N. 

NOTES AND BILLS. 

&e Contract 6. Evidencb8, 12, 16, 17. Land- 
lord AND Tenant. Pleading 8, 9. Vendor 
AND Purchaser 5, 7. 

1. In a suit by an assigpee against the assign- 
or, it may oe shown in excuse for a want of 
diligence in sueing the maker, that the de- 
lay was authorised by the assignor. — Brown 
y. JZoUtiM. 14 

2. In a suit hy the assignee against the assign- 
ors, a misjoinder of mmiediate and remote 
enaorsers, is fatal. 

When the date of the assignment is not 
shown, it will be presumed to have been 
made at the date of the note. — Ewing v. 
suit. 46 

3. The payee of a note drawn payable with 
usurious interest, cannot abandon the note 
and recover the original consideration with 
legal interest under the common counts. 

A note drawn payable with usurious in- 
terest is, in legal enect, anotepayable with- 
out interest— >fiwtictf V. Chanu. 67 

4. In a dispute about the payment of a note, 
the parties agreed on forty dollars as the sum 
to be paid on it Hdd^ that this was evi- 
dence that the balance of the sum specified 
in the note had been previously paid, and 
was not to be taken as an agreement to re- 
ceive a less sum in discharge of a greater. — 
8t^ V. Cole. 75 

5. The holder of ^nussory notes, assigned as 
collateral security, is a holder for a valuable 



consideration, but in a suit upon such notes 
is not entitled to recover mofe than the debt 
actually due to him, if pasrment had been 
previously made to the payee. — Valette v. 
Muon. 89 

6. Diligence of assignee — ^Representations by 
the assignor. — Hopper v. Si»k. 1(« 

7. When the general issue was pleaded to a 
declaration on a note made by Andrew A. 
Loudon, the production of a note signed ^^A. 
A, Loudon,'" held not to be sufficient proof 
to authorise a judgment for the plaintifi*. — 
Loudon V. IVafyUe. 121 

8. No demand before suit is necessary, in the 
case of a note for a sum of money iiayable 
at a specified time, and in a q)ecifiea article. 
— Jbitfl V. Hannah. 155 

9. The payee of a note having sold it to a 
third person, the maker who was present, 
took It up and executed a new note payable 
to the purchaser ; — Held, that in a suit upon 
the new note, the payee could not prove a 
want of consideration for the note which had 
been cancelled. In such a case no assign- 
ment of the original note was necessary. — 
WiUianu v. JRank. 176 

10. Variance. — ^Necessary averments in the 
declaration of a presentment for payment, 
as to the time, place, and person. 

If a demurrer to a special count was im- 
poperly overruled, and the bill could have 
been given in evidence under the common 
counts, whether the judgment would be re* 
versed for the error in overruling the demur- 
rer, qumret—SL JameeU Church v. Moore 4* 
Dawes. lA 

11. An order for the payment of a sum of 
money, is no evidence of a demand against 
the person to whom the draft is directs, un- 
less he accepted or promised to pay it A 
due bill for the payment of a certain sum 
^^ when wanted^* is, In efiect, payable on de- 
mand, and is not entitled to draw interest 
until demand is made. — Goodwin v. Hax" 
tard. 320 

O. 

OATH. 

See Indictment 3. 

P. 

PARENT AND CfflLD. 

A son who remains at his father^ house, aAer 
arriving at the a^ of m^ority, performing 
such services as he had previously been ac- 
customed to render, without any agreement 
on the part of the father to pay for them, 
cannot maintain a suit for the value of such 
services. — Seeer v. Johnson. 81 

PARTIES. 

1. When A covenanted with B to pa)r a sum 
of money to C, and C brought smi— held 
that the action could not be sustained.— 
Vichery v. Walker. 78 

2. In a suit upon an instrument assignable un- 
der the statute, and which has b^n assign- 
ed, the aetion ahoiild be brought by the as- 



3. If one not i ^ 

and uuwer, &e., he 

agiinst him, UBigD u 

mide • dctanduit.— JtlDjcr v. McCtUmtgh. 



Of nvenl tnela of land cannot be lud ii. 

suit, unlen all ttte traela are owned by the 
■ame penODB. Tha conuniaaioDen bare no 
authority lo Id^ oil the land into town lota. 



> iDj oil' tb> 
r. Sum. 



Set EvniDicE S. 

sn to onepannerlo 

iftbe 6rtn, aftsr dinolutioo, will 

autboriae bim to accept a inft, or borrow 
money, in the firm's name, even for (he pay- 
ment of a debt due by the firm. — Amiusii. 
Tabor 4- Co. *. 5«iub d- JVtn-«m. 1S9 

PAYMEMT. 
SHNonsuniBiLui. PsiBciFiLun>Aciun. 



3. No amunpait can be raised on tha voImitB- 
ly payment, by a atnngei. of the debt of 
■notliar peraon, and payment by requeiit of a 
jtrial judgment debtor, doea not bind the 
other debton Joined in the judgment — 
Ckrinuat V. JjMg. 131 

PAUPERS. 

]. A dum for medical attendwioe vpon a 
pauper, may be prasentsd to and tUowed by 
UM Boaid of ConutyCommiaakiDeis.— Con- 
wuMiiauTt i^Carnil CwafyV. WUmm. 295 

8 The Board of Commiaeionen of a comity, 
cannot sue the husband, for the boaii] ■nd 
maintenance of the wite in the poor-honae. 
— CmuBtsnonn-t ^^milaatand Co. y. HU- 



Ste Bond 1, 3, 4, 6, 9. Covnucr 10. Notes 
UTD Bills 10. Psacttcx 6. Seeuff 3. 
Sluhek 2, 3, 10. Tsxsrus 2. 

t. When a declaistion aela out a judgment 
with other allegations, and only the plea of 
mil tiel record la filed, the other allegalioiH 
an admitted.— JocltnHi v. Batter. 15 

8. When several pleaa haTC been demurred to 
and Ibe demurrers sustained, and linsl judg- 
ment rendered (or tiie defendant, if one plea 
]□ bar to the whole nclioa was rightly ad- 
iodlted valid the judgment must be right — 
Calwr V. Smart. SO 

3. An avennent that land was «oU^ imparts 
that it waa conveyed, and a plea lo a coont 
ia asBuni|isit for land sold, that said land 
waa not conveyed, held flood on general de- 
murrer. — Stattnlm v. Hendenoit. M 



nme of the aileged tmspaas u sufGdent, 
thpuffh not a plea of U<r«m Itnemmtvu.— 
Jtfiflimi V. AdUw. Si 



5. To an action on a bond for the payinent of 

a sum of money, on condition uiat a deed 
eiacuiad at tbe aame time ihould be beld 
valid, a plea, that tbe mntor had no title to 
the land described in the deed. Add good, on 
general demurrer.— flayi v. Mvir. 90 

6. Non aanunpsiL is not a good plea in an ac 
tioa of debt. Tbe subject matter of a plea 
in abatement, should not be pleaded in bw. 
— Smilk T. Mam. 1J4 

7. In an action upon a sheriff's bond, for a 
false return bv the sheriff to a writ of m. 
plavin, the declaration averringthat tbe pro. 
per^ belonged lo the plaintiff, pleaa denrina 

mpar- 

conaequently ad- 



only tbe f^ily of the re 



mitled.— r*tSto«eexraL Ciewr.Ki 



173 



8. In » declaration on a note payable in pro- 
perty, the consideratton need not be mi ool 

A plea of tender should ahow fliat the 
whole Myment due was tetvleied. r 
must the proof of a tender. Pro. 
notes tendered should be endoraed. 

Neceaea^ averments iu a plea that tin 
note was pven for the conveyance of a oael 
of land with a covenant against incnmbru- 
cea, and that there were incumbrances^ 
Slreeter v. Brnley, 187 

9. A plea that the note waa given for tha 
jnice of land with a coreniknt against in- 
cnmbrancee, abonld show that the payor had 
been evicted or had paid off such Inemn- 
biancea.- Clort v, SiidHttg. soi 

PLEDGE. 
An acl^tbelegialamrB provided Ifaatcsrti- 
Dcuea, issued by the cmniniaaioner of t)M 
Nile AOmy and VtiKenna Road.-^onld 
be paid from tbe lolls received, and pledged 
all money, not odierwiae apprivriaud, aris- 
ir^ from said road, for tbe redemption of 
tbe same. Jbid, that this act did not make 
the bolder of some cettiEcales, ao isened, a 
of the net amount of tolla received. 
Ill V. Raxer. 3^ 



ple^ee of th 
-Oaidernit 



. If a WTOng-doer be in poeseaajon of tsR- 
emenls, the person havine a right of entry, 
may enter, peaceably, in £e absence of Iw 
wrong-doer and retain poMeealon.— CUerr 



2. A conveyance of land beld adversely by a 
third peiHon is v6ic!. and the poessMion oT 
■uch third person will not be tbe leas advarM 
because he was holding under afbnneran- 
verance of tbe tune gTBntor.~tr<It«wN v, 
Hictton. 40T 

PRACTICE. 



INDEX. 
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1. When the deposition of a witness may be 
taken and used. — Lee Dare v. McNutt. 30 

2. When a declaration in assumpsit contains a 
common count, a writ of enquiry should be 
awarded to assess the damages Before final 
jlidgment is rendered for the plaintiff on de- 
murrer. — istaunton v. Henderton. 54 

3. If either party object to the introduction of 
evidence, the grounds of the objection should 
be pointed out at the time. — A bill of excep- 
tions must be signed by a majority of the 
court presiding at the time. — Gharkey v. 
HaUtead. 208 

4. Amendments of the writ and declaration. 
Proof that an endorsement of a note by an 
attorney, was authorised, is not necessary, 
unless the assignment is denied under oath. 
— Nimmon y. iVorthington. 226 

5. Trial on immaterial issues tendered by the 
replications to a bad and to a good plea. 
If the finding be for the plaintin, in such 
cases, what course should be pursued. — 
Gorham v. Reeves. 239 

6. It is erroneous to proceed to trial, leaving a 
vaUd plea imanswered; and it is too late after 
the trial, to make up the issue on such plea. 
—Seivetit V. McCdl, 257 

7. The written consent of a prochein amy^ 
required by the statute to he given before 
process issues, need not be averred in the 
declaration, but if the statute has not been 
xomplied with in that particular the defen- 
dant may move to dismiss the suit. — Lump- 
kins v. Justice* 322 

8. Practice in the AHen Circuit Court under a 
specitd statute. — Shoqfy, Jones, 397 

PRACTICE IN CHANCERY. 
See Parties 3. Vendor and Purchaser 4, 10. 

1. A party alleging error must show error, or 
it will be presumed the Court did right 

Cross errors may be assigned.— 2>at;i« v. 
Melvin ($• Bass. 60 

2. The record should show that all the defen- 
' dants included in a decree rendered pro con- 

fesso had notice. — Henderson v. Dennison. 

70 

3. A bill to foreclose a mortgage should state, 
whether any and what proceedings had 
been had at law for the recovery of the debt. 
— McMuUen v. Fumoss. 73 

4. In proceedings against infants or lunatics, 
the record should show that exhibits, read 
on the hearing, were proved. — Ward v. Kel- 
ly, 74 

5. Proceedings necessary on bill of revivor. — 
-^Pickering v. WaLcotU 128 

6. The practice relative to a bill of inter- 
pleader. — Crane v. Buntrager. 156 

7r A decree should not be rendered against in- 
fants without proof, though the aflegations 
in the bill be admitted by a guarMn ad 
litem. 

But though a decree rendered without 
such proof is erroneous, a sale made under 
the dfeeree may not be void. — Tayior^s heirs 
v. Parker. 225 



PRE-EMPTION RIGHTS. 

How acquired under the act of Congress. — 
MiUison v. Holmes. 55 

PRINCffAL AND AGENT. 

See Vendor and Purchaser 4. 

An agent sent to collect an account, with au- 
thority to receive payment, is not authorised 
to receive a note, for the debt, payable to 
himself, and if he does so, and a suit be 
brought upon the note by an assignee of tho 
agent, and the principal also brings suit 
for the amount of his account, the debtor 
carmot sustain a bill of interpleader. — Com» 
ittg V. Strong, 197 

PRIVILEGE. 

An action on the case under the statute, will 
not lie for causing one privileged from arrest 
to be arrested, if the defendant merely pro- 
cured a capias to be issued and delivered to 
a constable, without knowing, at the time, 
that-the person to be arrest^ was so privi- 
leged. — Seweil v. Lane. 167 

PUBLIC LANDS. 

1. Selections made by the State, of lands do- 
nated by the general government, to aid in 
the construction of the Wabash and Erie 
canal — how to be proved. — Doe v. Stephen- 
son, 20 

2. Conveyances made, before the issuing of a 
patent, of land held under pre-emption 
claims, are void. 

Covenants of warranty in such convey- 
ances are also void and do not operate as an 
estoppel. — Doe v. Hays. 177 

3. Canadian Volunteer Certificates for public 
land, were made assignable by act ot Con- 
gress in 1821. 

When such a certificate was legally locat- 
ed on a certain tract of land, the authority 
of the register of the land office to dispose 
of said land was at an end, and such loca- 
tion must prevail over a patent subsequently 
issued to a purchaser of the same land, it 
being sold to the latter b^ mistake, though 
such purchaser had no notice of the previous 
location. 

State courts have jurisdiction in contro- 
versies arising in such cases, though the 
claims in dispute depend upon acts m Con- 
gress. 

The issuing of the patent is a ministerial 
act, and if issued by mistake and without 
authority, the party having the previous 
equitable title, may, by bill in chancery, ob- 
tain from the patentee or his voluntary gran- 
tee, the legal title. — Moyer y. McCuUough. 

211 

4. The treaty, made hy the United States^ in 
1837, with the Miami Nation of Indians, 
which contained a provision that certain 
lands should be granted to the persons 
therein named, did not, of itself, vest the ti- 
tle to said lands in said persons. — Longlois 
y. Coffin, 378 



RfiOOOmZANCB. 

l%a b«il dmr be diadi«|«d bom fnrtfasT U- 
■bilitf upon ■ racopiimice to unwer la a 
criminal ebtige, wiiluMit difhirniiig ihi 
frinofL—Lamut -r. Tin StaU. "" 



Sm AmiLS. 

]. Suumeiiti br (be datk. In tba minatM of 

Ae Ffoonding*, ao br u ibey nnport to dis- 

doM Uw (TODDib trpon which the Circall 

Couit diMDMwd IB qipaaL I ■ -' 

S. Tbe ncord ibodd rfmw thit an indicniMiDt 
wti liMiDd by the Knnd jnir of <>>« pn»er 
cooniy.— Cliinl t. TU Atoti. 161 

3. A court bu no powet to altar the teooid, 
altera judgment, in tba ibaanM <rf' ibe da- 
bodanlB and wlifaoat (heii eaaaent.— ila>- 
M y. Tit StaU. au 

4. WJiaktbareiiadkcnfiaiter, intbanamsa 
of be paraona mada partlea to an applica- 
tion for pviiitaii, betwaen Iba orictnal pati- 
tion on iila in tba elark't offiea aod ibe m>- 
triea l^xw tba older book of the Court, tbe 
1 ijg leganled aa "' ' '- 

rtliere(XHti^--i>M 
ilk, 

KELEAS& 
Tbe defendant having co n T art td 1260 canal 
land certificate*, or acrip, ibe Naiads' ex- 
ecuted to him a relean in uHmdaratint of 
the return of 9G0 of Ibe eerlificalea. EM, 
tbat the releaae did not bar an action at 
trover for tba wm ainder. — Rtarerald v. 
SatlL 162 

REPLEVIN. 
1. Vfhat an avowry ia. Necaaaary eridenca 
under the pleaa of iin>eepi(,aDdprDpeilf in 
the detendaat, and in a aHwer.— &aieott 
v. Frtikriek. 64 

X Wbsn a demaod li nocaaaarf before ndti 
it ahould be made before ibe writ iaausa. — 
UmdtriBBed T. TaOttm. 



3. A, luTins oontracted with B for tbe pur- 
cbaae of 16 cattle for a certain Bam,paU 
put of thai sum and took awaj part of the 



oatUe. He waa to ratum for tbe remainder 
of lbs cattle and lo reeeiva them upon paji- 
ment of tba balance of the purchiae moner. 
AcU, tbsl he could not maintain replavu 
Ew the remainder of thaeatde,witlioothBV- 
inff paid or tendeivd tbe balance ot' the pur- 
diaae moaer.— Bradley v. Midiad 346 
ROADEL 
&B Anxii.3. 



SCIRE FACIAS. 

]. Undw the atatutes of ISSa, tlw tcire fatiat 

should ahow that the tranaeiipt of the jndg- 

rendered by tba jmtioe had been re- 



jiiinl jodgmenl uainat tno panona. Ilw 
Iranicriiit ahowadlbal, in • ami befim a ji» 
tlee, againal two paiBODa, mm of Aeu ^ 
pearatf and confiaed the claim to ba joat. 



3. To a writ of icirtfidt againat rarievia 
bail, the defendant pteadad. that a tomec 
vrrit of adrrjaeim had been [iiiiii iiihI 
igainat him and oibeiB, for diB aameoama, 
and that an arrangemnit waa mada hf the 
partlaa to tha facmer anitfin accoriaiKe wilk 
whidL a judgment waa randerad agaiiat 
the other petaooa board, and ha waa dii- 
ebarged. At^ that tba fitcta atated wan. 



DtT«ct,ia 

. ., -.--tofaet-ofi; againat a de- 
mand tornodaadd and mou* had anl 
reoaivedi-^iMU V. Smitk 337 



idalbail u 

1. n 

2. In an action of debtnpoa the official boid 
of a aheiiS', for the failure to retom a wtitof 
vcHdifimi Bqnuf , and for a falae ntmn, i 
plea Ihal tbe pn^nrtf daaeribed in the writ 
did not Dome to tbe handa of tba aheiif^ 
beldbad.— n> Slate v. Toumame. d 



A iticl of land containing 13B0 acm and 
worth3QJ»OdoUata waa aoid oa auentiiia 
for n dollai& IbU, that ttw aale waa in- 
valid.— ^krTy v. Doe. 389 

BLANDER. 
1. Evideikee of the repetition of die alaodn it 
admiaaable to prove the alidad maUce, bit 
not to *i " ■"■- -■ ~ 



, , batthat dM n , 

•tronglv coaduoad to eatabUah Ilw Unan 
cbaiged in It, that fa-" —'-'-- — '- -'-- 



iuy.'^MUin. 



might go 
Idbmb 



4. TbapabUahenandpoprietotaofanew^a- 
per are raaponaibla for a libel, pnUiaM in 
-" '" " -— ~ -f 'Seir paper iMoad and d^ 



onlttad , 

cooraa of thelt busmeaa, tbongh the libel 
wu iMBTted in ibeir ibience br peraona 



wu IMBTted in ibeir ibience br peraona 
enwiofed by ifaan in tb^ ^ong office, 
•ad without tbair knowledgs or coneeDL— 




u would besuffieiMit 

tiffopon h crimin&l liUI tor the 
charged.— GoMt t. Vinard. '.an 

7. Held, that the wotdi alleged to have been 
■poken, with ibe pnifiiloiy avertnenM of the 
dedantioD, in ttue euit, did not amount to 
a charae iri inceet-^-XtuiqiiUiu v. Jiutiei 
tttid n^. 323 

8. Inalandet.fivwiniTithede&Ddaat plead' 
ed in jtMiGcatum : bt Tbat the pTaintiff 
did, by the MalemeDt aet out in the Oeclata- 
tion comnut peijuiy. 2d. That in anatber 
and difiarent atatemant die plaintiff eommil- 
led peijiuy. Hdd. that the lai plea was 
good^aod Iha aecoDd bad.— iSlor *. Harriitg- 

9. Tba waniB alleged by the decluaUon in 
thia case, to have been apoken, Urf not ac- 
tionable^-JtftSum t. SkOob. 364 

ID. Heaa of juBli&CBtion moat be prored be- 
yond a reaaonable doubt 

The filing of such pleaa, though no eri- 
dence b given under Ibem, should not be 
considered in determining the question of 
damage*. 

Neither abonld repetitioin of the alander, 
made after (he commencement of the suiL 

If tiie evi^nce given under auch pleas 
■howa, tbai the detendant had leaaon to be- 
lieve the chaise was tnie, ancb evidence 
may be oooaiaered in mitigation of dam- 
■gea; and this rule is also applicable to a 
count for a malicious proeecatioii.'-jllort^ 
V. XiBtr. m 

STATUTES OF LIMITATION. 

1. Do not form a pert of the contract; and 
that alatate which ia in force when the suit 
ia brought, moat govern, miuto* v. Me Cor- 

2. Conatmctionof the exception in the Hatute 
ofI838,Telalive to running r """' 



TAXEa 
] mortgaged to tlM State loae 



le purchasers freed from la 
seBBQ oelween the dale of the munngi 
and the date of the deed or patent made t 
auch purchaser. — Tlie Stale ex rel. Ltatgi 
Ada V. Tke AudHor of Marun Cotmlf. 4 
S: Under the atatnte requiring a list of the 

landa returned deliDgnent, with ar'' ' 

Hie, to be pBbliahKt immediately 



Erat day of Octoier annnally, the aale of a 
lot, when aoch liat and notice was not pub- 
lished until the20thofJVbt««ter, was held 
^•M^~lha».i. Strong aid AaaOkrT. Flag' 
fcr. 4W 

TITLE BOND. 

MoBTuei 2. Pixuum 9 



The allpalaliaM of the bond In tb 
dendtfaa making of the deed a 
' a nnenaae money cot 
■&ekt.Nibi*tr. 



1. In treapaaa the plaintiff may lecover with* 
croor of malice.— WkiU Wattr VaUeg 
uUCe.1. Ana. & 

fL In an action for damages BOataiDed by tree- 



3. The owner of * field rented it to th« ^aiu- 
tiff to raise a crop of com, the latter to par 
I2M buabels of com per acre, or one half 
the emp atandiog in the field, as the former 
abould elect, lor the tent, fiefbte the crop 
waa made, tbe owner aMlgned bis intereat 
in the Geld to the ddendani, and the latter, 
be&e the com wa* gathered, or any divla- 
ioD made, aid before tba pUIotiff bad been 
notified in what manner tbe rent would bs 
demanded, tuned a number of bog* upon 
the field. 

The Conn below instructed the jury, that 
the act of turning the boga upon the field 
was a treapaM, and it was held that upon 
tbe facts abinro, all tbe evidence nut being 
eel out in the record, the inslruciioo did not 

-BodgWTM 



t^^ 
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TROVER. 

Sm EzKunow 1. 

UBURY. 

Stt Nona lao Bnu 3. 

V. 

VENDINO SPBUTUOUS UaUORa 



I. To an action of debt for selling wiihoalH- 
cenae, a plea alle^i^ that the coiporaliaa 
could not grant a hoenae to the drfendant 
held bad. 

AM bIm, that tbe anit could be maintain- 
ed in thia case thouf^ the peiially recovered 
would not be receind by the covnty semi- 
narv.— TA< CammmCnneUqfliidiamapoiiM 
V. Fnirtkad. 133 

S. The defendant kept whi^y to sell bv the 
quart, and a oenoa waa io the habit of go- 
ing to bim with a ;diit botde, and contract- 
ing for a quart but takioK onl^ a pint at a 
time, and after using that coming back te 
the other pint. Hita, that only a pint waa 
sold at each lime thatmiantily was deliver- 
ti.—Muti>ltt T. Tlie StaU. SGI 
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LNUEX. 



VENDOR AND PURCHASER. 

See Bailmeiit. Chancekt 3, 5. Coiitract 4, 
10. Damages. Dower. EjEcrsEirr 1. Ex- 
ecution 3. Executors and Administra- 
tors 6. Lien 2. Mortoaoe 3. Replevin 3. 

1. Coyenants of warranty id a deed of cod- 
veyance, do not extend to incumbraiices 
known to the purchaser at the time of the 
purchase, and parol eviden'ce is admissible 
to prove that the purchaser agreed to take 
the land subject to such incumorances. — Al- 
ien V. Lee. 12 

2. An outstanding mortgage on the lands pur- 
chased, held, in Uus case, to be no bar to the 
recovery of the purchase money. — Oldfidd 
V. Stephenson. 23 

3. Upon the facts disclosed in this case, a bill 
to enforce a lien on land for unpaid purchase 
money, was rightly dismissed. — fVay v. 
J^atty. 44 

4. If an attorney in USet^ appointed to make 
sale of lands m another State, cause a con- 
veyance to be made to himself, such con- 
veyance, if not ratified by his principal, will 
be set aside in equity. — Proof of such ratmca 
tion.— Piu'chase money paid, or improve- 
ments made by such attorney. 

On setting aside such a conveyance, the 
court should not decree the land to be vested 
in the heirs of the principal, in specified por- 
tions, without takmg into consideration ad- 
vances made, &c., as required by the statute 
in cases of partition. — Gage v. Pike. 145 

5. To sustain a suit on a note for purchase 
money, payable at the same time that a 
deed was to be executed, it is not necessary 
that the payee should have made an abso- 
lute tender of the deed. 

A i^ea that the payee was not the owner 
of the land sold at any time before the note 
became due, is a bar to the suit — Gorham 
V. Eeeves. 239 

6. If the consideration be valuable and ade- 
quate, the title of a grantee may be valid, 
notwithstanding the conveyance was made 
by the grantor with the fraudulent intention 
to defeat his creditors, if it is not shown 
that the grantee had notice of such inten- 
tion. 

The seduction of an innocent woman, by 
a pretended marriage, the seducer having a 
lawf\d wife living, entitles the ii^ured par^ 
to compensation, and will be deemed a val- 
uable consideration for a grant — Doe e. d. 
Hutcheneoti v. Horn. 242 

7. In a suit on several notes, payable at dif- 
ferent periods, and given for the purchase 
money of real estate, to be conveyed at the 
time the last notes became due if said notes 
were duly paid, and the suit was not brought 
until after all said notes became due: Im, 



that a plea averring that no deed had been 
made or tendered, on the day said last notes 
became due according to the tenor and effect 
of the agreementy was good on generaide- 
murrer. — McCuUongh v. Dawson. 245 

8. A conveyance of real estate, held by a third 
person under a claim of title adverse to that 
of the grantor, is void for champerty. 

The defendant, in tlus case, was not es- 
topped^ by the proceedings in a former ac- 
tion of eiectment, in whi<mi one of the ar- 
sons under whom the plaintiLfTs lessor claim- 
ed title had recoverea judgment against the 
casual ejector and obtained possession of 
the premises, from showing tnat the deeds, 
under which the lessor of the plaintiff claim-' 
ed, were void because made while the land 
was held adversely.—McAoe^ v. Doe. 291 

9. A conveyance of land which is. at the 
time^ in the actual possession of a third per- 
son claiming under a title adverse to that of 
the grantor, is void, as an act of mainten- 
ance. 

The possession of such third person will 
not be the less adverse because he was hold- 
ing under a former conveyance of the same 
grantor. 

Upon a bill filed to have such void con- 
veyance set aside, the decree should not 
vest the land in the complainant, but should 
set aside the conveyance and leave the par- 
ties in the situation they would have occu- 
pied if the conveyance had not been made. 
— Wdman v. Htckson. 407 

VENUE. 

1. Requisites of an application for a change of 
venue. — MUUson v. Holmes. 55 

2. The expenses are to be paid by the county 
from which the change was taken. 

Charges for guarding a jail, held, in this 
case, to have TOen a necessary part •of such 
expenses. — Hart v. The Commissioners ef 
Vigo County. 133 

WILLS. 

A testator devised a small amount of personal 
property to his widow for the use of his 
children, but if she married she was to have 
only what the law would give her. Hdd^ 
that under the circumstances of this case, 
the widow, having afterwards married, 
should not be required to account for all the 
property so devised. 

Held, also, that the remedy of the bein 
for the rents and profits of reiQ estate of tbe 
testator, occupied by her, was at law and 
not in equity. — Egbert and Wife v. rAoawj; 

WITNESS. 
See PnAoncE 1. Evidence 2, 7, 9. 
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